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Case: CV-2008-0002992 Current Judge: John Butler
Alisha Ann Murphy, Plaintiff vs State Of Idaho, Defendant

Alisha Ann Murphy, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

7/14/2008

NCPC

AGUIRRE

New Case Filed-Post Conviction Reiief

John Butler

APER

AGUIRRE

Other party: State of Idaho Appearance Grant
Loebs

G. Richard Bevan

CHJG

AGUIRRE

Change Assigned Judge

John Butler

AGUIRRE

Filing: 9SPC - Post Conviction Relief Filing Paid John Butler
by: Murphy, Alisha Ann (subject) Receipt
number: 8017743 Dated: 7/14/2008 Amount:
$.00 (Cash) For: Murphy, Alisha Ann (subject)

PETN

AGUIRRE

Petition and Affidavit for Successive Post
Conviction Relief

John Butler

AFFD

AGUIRRE

Affidavit of Facts in Support of Post-Conviction
Petition

John Butler

MAFW

AGUIRRE

Motion And Affidavit for Fee Waiver (Prisoner)

John Butler

MOTN

AGUIRRE

Motion and Affidavit in Support for Appointment of John Butler
Counsel

ORDR

BARTLETT

Order Staying Proceedings on Successive
Petition for Post Conviction Relief

AGUIRRE

Filing: 17 - All Other Cases Paid by: Loebs, Grant John Butler
(attorney for State of Idaho) Receipt number:
8020070 Dated: 8/6/2008 Amount: $.00 (Cash)
For: State of Idaho (other party)

NIELSEN

Brief in Support of Motion for Summary Dismissal John Butler

MOTN

NIELSEN

Motion for Summary Dismissal

John Butler

ANSW

AGUIRRE

State's Answer to Petition for Successive Post
Conviction Relief

John Butler

1/20/2008

MOTN

BARTLETT

Motion to Clarify

John Butler

1/27/2008

ORDR

BARTLETT

Amended Order Re: Stay of Proceedings

John Butler

(/19/2009

MOTN

NIELSEN

Renewed Motion for Summary Dismissal

John Butler

;/28/2009

LETT

BARTLETT

Letter from Defendant

John Butler

MOTN

BARTLETT

Motion to Resume Case

John Butler

MOTN

BARTLETT

Motion to Amend Above Case

John Butler

BARTLETT
COOPE

Question of Law

John Butler

/30/2009

MISC
NOTC

1/3/2009

ORDR

COOPE

Order Dismissing Successive Petition for Post
Conviction Relief with Prejudice

John Butler

CDIS

COOPE

Civil Disposition/Judgment entered: entered for:
State of Idaho, Other Party; Murphy, Alisha Ann,
Subject. Filing date: 11/3/2009

John Butler

2/1/2009

MORE

PIERCE

Motion For Reconsideration of Order Dismissing
Successive Petition for Post-Conviction Relief

John Butler

2/2/2009

LETT

PIERCE

Letter of Appolgie for the Error of not Including a
True Copy of Mail Log With motion for
Reconsideration

John Butler

7/30/2008
3/6/2008

Judge

John Butler

Notice of Intent to Dismiss Successive Petition for John Butler
Post Conviction Relief

D
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Case: CV-2008-0002992 Current Judge: John Butler
Alisha Ann Murphy, Plaintiff vs State Of Idaho, Defendant

Alisha Ann Murphy, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

12/4/2009

REPL

COOPE

Reply to Honorable Judge john K. Butler Notice
of Intent to Dismiss this Petitioner's Successive
Petition for Post Conviction

John Butler

ANSW

COOPE

Petitioner's Answer to States Answer to
Petitioners Successive Post Conviction Relief

John Butler

12/16/2009

ORDR

COOPE

Order Denying Motion for Reconsideration

John Butler

12/21/2009

REPL

COOPE

Reply to Honorable Judge John K. Butler Notice
of Intent to Dismiss this Petitioner's Successive
Petition for Post Conviction ORIGINAL

John Butler

ANSW

COOPE

Petitioner's Answer to State's Answer to
Petitioner's Successive Post Conviction Relief

John Butler

MOTN

COOPE

Motion to Appeal Order Dismissing Successive
Petition for Post Conviction Relief with Prejudice

John Butler

APSC

COOPE

Appealed To The Supreme Court

John Butler

CCOA

COOPE

Clerk's Certificate Of Appeal

John Butler

LETT

COOPE

Letter from Clerk to Supreme Court

John Butler

SCDF

COOPE

Supreme Court Document Filed- Clerk's
Certificate Filed

John Butler

SCDF

COOPE

Supreme Court Document Filed- Clerk's Record
Due Date Suspended

John Butler

SCDF

COOPE

Supreme Court Document Filed- Order
Suspending Appeal

John Butler

NTOA

COOPE

Notice Of Appeal

John Butler

NTOA

COOPE

Notice Of Appeal

John Butler

1/26/2010

CCOA

COOPE

Amended Clerk's Certificate Of Appeal

John Butler

~/1/2010

SCDF

COOPE

Supreme Court Document Filed- Clerk's Record
Due Date Suspended

John Butler

SCDF

COOPE

Supreme Court Document Filed- Order
Conditionally Dismissing Appeal

John Butler

'/5/2010

SCDF

COOPE

Supreme Court Document Filed- Document(s)
Filed

John Butler

:/23/2010

MOTN

PIERCE

Motion and Affidavit in Support for Appointment of John Butler
Counsel

/1/2010

SCDF

COOPE

Supreme Court Document Filed- Document(s)
Filed

John Butler

/10/2010

NAPD

COOPE

Notice And Order Appointing State Appellate
Public Defender In Direct Appeal

John Butler

/18/2010

CCOA
SCDF

COOPE
COOPE

Second Amended Clerk's Certificate Of Appeal

John Butler

Supreme Court Document Filed- Transmittal of
Document

John Butler

SCDF

COOPE

Supreme Court Document Filed- Order Granting
Motion for Appointment of State Appellate Public
Defender

John Butler

SCDF

COOPE

Supreme Court Document Filed- Clerk's Record
and Transcript Due Date Reset

John Butler

12/30/2009

1/7/2010

I /22/2010

/25/2010

131/2010

Judge

I.
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3/31/2010

SCDF

COOPE

Judge
Supreme Court Document Filed- Order
Withdrawing Conditional Dismissal

John Butler
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I have the precise numbers in my report if
you would like me to refer to those.
Q That helps. I think I'm just going to leave
this with you, Doctor. What I would ask you is if you
could just refer to this to refresh your memory. When
you're not using it to refresh your memory, to place it
upside down.
A Sure. Thank you.
Q And that's the report you prepared in
December of 1995, is that right?
A That is correct.
Q Okay.
A Okay. The numbers we have here with the
day, let's see, the Krause method was 22.58 hours, 23
hours. And the method by Madea and Henssge shows 25.9 or
26 hours.
Q What range does that give you?
A We' re talking a precision range of three to
nine hours, either side of that.
Q Plus or minus three to nine hours?
A Right.
Q So, I'm sorry, 20 hours minus -A If you want to back up, if you take the mean
of that, approximately about 24 hours prior to that, then
you add plus or minus three hours to each side of it.
A
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Again, we're not talking about an extremely precise test
by that test alone.
Q So we're counting back 24 hours from 5:45 on
the afternoon of the 19th?
A That's correct.
Q That takes us to 5:45 on the afternoon of
December 18th?
A That's correct.
Q We're adding three hours to the top of that
which gives us 8:45 p.m.?
A Okay.
Q We're subtracting three hours from that and
that gives us 2:45 p.m.?
A Sounds good. Again, you add nine to each
end of that, too. That's the problem with the test.
It's not very precise by itself.
Q - We're adding nine hours to either side?
A Three to nine; in other words, it can be
three hours to nine hours.
Q Okay. So the death could have occurred by
this test alone at 5: 4 5 p .m. on the 18th. The death
could have occurred at 6:45 p.m. according to this test
alone, is that correct?
A Uh-huh.
THE COURT: IS that a yes?
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Yes, I'm sorry.
Q (By Mr. Hansen) The death could have
occurred at 7:45 p.m.?
A Yes.
Q The death could have occurred at 8:45?
A Yes.
Q The death could have occurred at 9:45 p.m.?
A Yes.
Q The death could have occurred at 10:45 p.m.?
A Yes.
Q The death could have occurred at 11 :45 p.m.?
A Yes.
Q The death could have occurred at 45 minutes
after midnight on the 19th?
A That's about it according to this.
Q So we've gone out seven hours from the
estimated time according to the time of the scientific
tests, is that right?
A According to these particular methods.
Q Okay. According to those particular
methods?
A Yes.
Q So you're able to establish a time within
seven hours on either side?
A Three to nine hours. That is one of the
THE WITNESS:
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reasons we like to have the other methods available to
us, the temperatures, the rider, the ocular -- the
obic -- the orbicularis. I can't even say it. The
orbicularis oculi muscle of the eye is the most
sensitive, but that has to be done at the scene.
Q And that was not done in this case?
A (Witness nodded.)
Q The body came to you in Burley, is that
right?
A Yes.
Q It came to you in a body bag?
A More properly it came to me in Rupert.
Q I beg your pardon, the other side, the
Hansen Mortuary is in Rupert?
A Yes.
Q Your practice was in Burley?
A Yes.
Q You lived in Heyburn at that time?
A Yes.
Q You opened up the body bag. Did you see a
white sheet?
A May I refer to my records?
Q Yes, please.
A I have no indication here about a white
sheet so I don't know if I saw one, but it's been five
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two to three days.
Q The vitreous humor analysis is not the only
way of detennining the time of death, is that right?
A That's correct.
Q It is possible to take the core temperature
of a body?
A (Witness nodded.)
Q You don't have to have the core temperature
to detennine that?
A You don't have to. I typically like to have
as many measurements as possible. I like to have the
vitreous humor if possible. We like to have
temperatures, core and ambient. Ambient being the room
temperature, core being the temperature of the body
inside the body.
Q And you didn't have a core temperature in
this case?
A I did not.
Q And that's something that can be taken with
a rectal thermometer?
A Rectal thermometer is not very good. We
typically like to make a small incision over the liver
and insert the thermometer into the liver.
Q And how soon after the death can that be
done? Within what period of time can that be done?
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1 actually a mathematical --
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Is that a mathematical or -A It's a mathematical formula developed by
Dr. Krause in West Gennany.
Q And the Krause method is actually what you
plug the numbers into?
A One of several. I use several different
methods because you take the average -- we try to get
several different methodologies. Some are a little bit
more accurate than others and we like to see how much
concordance there is. The more concordance there is, the
better the time of death can be established.
Q Okay. I want to be clear on the record.
The vitreous humor was drawn you were infonned at 17:45
hours?
A I was told it was drawn 17:45, I believe,
17:45 or 19:45. Do I have my autopsy report I can look
at?
MR. HANSEN: May I approach the witness?
THE COURT: You may.
MR. HANSEN: For counsel I'm handing pages 79 to
85 to the witness if I could approach.
(Counsel approached.)
Q (By Mr. Hansen) Would this report help you
A

Q
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1

The body typically reaches ambient
40 hours, 48 hours.
Q By the time you got the body was it still
within that window of time?
A No, I could no longer do an ambient and
core, having valid temperatures at that time. We
considered it but it was past the window we use for any
kind of reliability.
Q And you were not provided infonnation about
the room temperature or ambient temperature?
A No, without that, the core temperature is
useless.
Q What would it have taken to get an ambient
temperature at the scene of the death?
A A thermometer.
Q Is that all it would take?
A For an ambient temperature, yes.
Q Is there a name or a pronoun we use for this
vitreous humor test? Is there another way of referring
to it?
A A vitreous humor potassium analysis.
Basically we're talking about the detennination of the
time of death. I'm not aware of any particular acronym
for it.
Q Oh, I'm sorry, the Krause method, that's
A

2 temperature after about

3
4

5
6

7
8

9

lo
11
12

13
14

15
16

17
18
19
20
21

22

23
24

25

SABRfNA TORRES, CSR #377

Page 545
to refresh your memory?
A Yes, it would.
3
Q Take a minute to review that.
A (Witness complied.) 17:45 hours.
4
MR. HANSEN: May I approach the witness?
5
I

2

6

7

THE COURT: You may.
Q (By Mr. Hansen) Are you going to need that

8 to refresh your memory further?
9

A

You can take it now if you would like.

10

THE COURT: He's not sure what you're going to ask

11

so he doesn't know.
MR. HANSEN: one never knows what I'm going to
ask, Your Honor. Thank you.
Q (By Mr. Hansen) 17:45 is in the a.m., p.m.,
or what time is that?
A That's 5 :45.
Q In the afternoon?
A Yes.
Q And that was on December 19th, is that
conect?
A That's correct according to the written
report by Mr. Turley.
Q And from that am I correct you estimated the
time of death to 20 to 24 hours before the time that was
on?
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different isoenzyme forms. They may be more or less
drinks occasionally and had a blood point of .294 on this
efficient and the Indians tend to have a more difficult
2 occasion or is he a regular drink. A regular drinker
time metabolizing the alcohol so it remains in
3 could tolerate .294 and be very functional.
circulation longer. That's in -- the studies have been
4
If he's an individual who like drinks once a
showing that in pure native Americans.
5 week or once a month, a .294 would probably make him very
6 nonfunctional.
Q Would the studies be different for a person
of mixed Caucasian and American Indian heritage?
7
Q Would there be discernible difference in the
8 skills of a person with a .22 and a .294?
A I'm not aware of any studies that show one
way or the other what that study shows, whether or not a
A Again, we have to look at the individuals,
9
10 the size, body size, sex, race, all of these issues we've
relationship exists.
But
you
had
no
infonnation
other
than
your
11 talked about.
Q
own observations of Mr. Murphy's body to lead you to
12
A .22 in a woman may be more inebriating
conclude that he was Caucasian?
13 than a .294 in a large man. So there is variability.
14 That's probably one of the most important things and
A Right. He was listed as a Caucasian to me
15 that's why it's so difficult to establish what is the
by the police report.
Tell
me
about
how
alcohol
once
it
enters
16 level of intoxication.
Q
your bloodstream metabolizes through your system?
17
The courts have to decide that because a
18 physician can't.
A In how much detail do you want?
19
Q Do men and women respond to alcohol in their
Q I think what l 'm looking at is rates at
which blood alcohol levels increase or decrease over a
system
differently?
20
21
A Yes, body size has a great deal to do with
period of time.
22 it, absorption times.
A Okay. Clearance rates are highly variable,
as I've already pointed out, because of the varying
23
Q ls it necessarily true that once blood
constitutions, the constitution of the liver itself. But
24 alcohol level rises after a certain period of time after
typically one ounce per hour is one rough figure you can
25 their last drink and then falls off?
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put a finger on of hard alcohol, hard liquor.
Q ls it possible to relate back a person's
blood alcohol level to approximately how much alcohol
they must have consumed?
A It's fraught with danger. There is all
kinds of other factors that can be involved.
Temperature, of course, has a big impact,
ambient temperature, the victim's core temperature.
I can relate cases with blood alcohols of .7
in autopsies. I have blood alcohols of .6, .5.
Typically a lethal level is a .4 or greater.
So people can have very high levels and
still be alive and still sometimes function
unfortunately, as we've mentioned before, drive and cause
an accident.
Q But the average person would be killed by a
blood alcohol level of .4?
A Point four is what we call two standard
deviations of lethality. In other words, approximately
95 percent of the population would probably enter into a
hepatic coma and die.
Q How does the figure .294 relate on the scale
from .00 to .4?
A It's not linear. That's one of the
problems. And again, we have to find out if this man
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A Typically, yes. It takes a while to be
absorbed and circulate into the body.
Q Can you describe how that process works?
A When the alcohol is consumed, it goes to the
stomach. Alcohol can be directly absorbed from the
stomach, unlike your food that you' re going to drink,
unlike most things, alcohol can be absorbed directly in
the stomach as well as the intestine. So the absorption
occurs rather rapid, but still there is a rise factor.
There is a period of time in which the absorption occurs
and during that time the blood alcohol level rises.
Q Is it possible to tell if a person is tested
at a blood alcohol level of .22, .23, what their blood
alcohol level would have been two hours before that?
A Again, it's fraught with problems. It's
difficult to do so because of not knowing that
individual's metabolic -- that individual's ability to
handle the alcohol. You could roughly quantitate it but
it's almost a useless figure. It's very difficult to go
back in time and calculate how much the blood alcohol
would have been.
Q Now there is a difference between blood
alcohol level reached by blood and a blood alcohol level
reached by breath, is there?
A Yes, there is.
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Yes.
Q In this case is it safe to say that in the
last half hour that Jim Murphy was alive that his blood
alcohol content at that time was at least .29?
A Yes.
Q Now potassium on the other hand, I take it,
is a different substance in the bloodstream or in the
vitreous humor, is that right?
A Sure.
Q Now vitreous humor, that is a fluid we have
on the inside of our eyes?
A That's correct.
Q 'foat' s a clear fluid?
A Yes.
Q And that fluid, does it typically contain
potassium in it?
A About the same amount of potassium as you
would find in the body. It's called extracellular
potassium level. Potassium is higher in the cells than
it is in the serum.
Sodium is just the opposite. We have what
we call a sodium potassium pump that transfers these two
elements back and forth in order to maintain the proper
electrical potential. We're getting into real
complicated tenns now. This maintains life.

2
accurate result to come forth.
There's a lot of variables that make it
3
4
difficult to rely on that as the finest measure of the
5
level of alcohol present in the body.
Vlhat
happens
to
the
metabolism
of
alcohol
in
6
Q
your system at the moment of death?
7
8
A Okay. There is, okay, almost umnediately
the blood ceases to flow. Now the heart may beat for a
9
few minutes and during that time as blood continues to go
10
through the portal system, alcohol will continue to be
11
12
broken down at the same rate it was before death, but
13
within minutes it ceases.
14
As soon as the portal circulation ceases,
15
the only alcohol change at that point is any bacterial
decontamination, or bacterial decomposition in the colon
16
17
may contribute a fraction, a very small amount to the
18
blood alcohol in that portion of the blood bed.
Do
you
consider
that
fraction
medically
19
Q
20
significant?
21
A Typically not.
22
Q If one were to take a blood sample from a
dead person, could one reasonably rely on that to tell
23
them what the person's blood alcohol was at the moment of
124
25
their death'>
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When a sodium pump fails, the sodium
potassium pump fails, the cell will start to die and it
will leak sodium back into the blood, I'm sorry, the
cells die and they leak potassium back into the blood and
sodium goes back into the cells until they reach
equilibrium. When you're decomposed, they'll be the same
throughout.
So we look at the rate of the increase in
the potassium in the vitreous humor and because it is
such a constant flow, constant factor, highly constant,
we can calculate time of death based on that
relationship.
Q So is that potassium amount rising after the
moment of death?
A Yes.
Q And is it continually rising or is there a
point where it levels off?
A When the body is essentially isoelectric,
when there is no longer any difference between the sodium
level in the cells and the sodium level in the blood, it
stops. TI1ere is no active mechanism to keep that pwnp
going.
Q At what point docs that occur?
A TI1at could occur typically at 48 to 72
hours. TI1e vitreous humor analysis is good out to about

Q What is that difference?
A The blood has to -- the blood containing the
alcohol has to circulate U1rough the system to arrive to
the pulmonary bed of the lungs where capillary exchange
occurs. The capillaries line the alveolus, line the

5
6 lung.
As the blood circulates there, the alcohol
7
8 being a very volatile material, gases into the alveoli
9 and is breathed out and that is the basis of a blood
10 alcohol breath analysis. I shouldn't say a blood
II alcohol, a breath analysis.
12
Q Is an analysis of blood serum more accurate
13 than an analysis of breath?
14
A Yes, it is.
15
Q Why is that?
16
A We can go to greater levels of certainty.
17 An individual's breath alcohol is admissible for legal
18 purposes. It's used all the time.
But as far as accuracy and toxicology
19
20 reports, we prefer the blood over the breath. The breath
21 can be affected by other altering substances, very little
22 but can be. There are adulterating materials that could
23 be used.
One of the problems too is the individual's
24
25 expiration, how much they breathe when you force that
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1 person to breathe out sufficiently to cause a very
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initial report that Mr. Murphy's blood alcohol level was
.294 by blood?
A That's correct.
Q What is blood alcohol content, or B.A.C.,
I'm sorry, that's not the correct term. Can you help me
with that?
A B.A.C. is the tenn that's used commonly.
Blood alcohol levels, the blood alcohol level is a
concentration in various measurements. Different
countries use different measurements. In this particular
state we use grams per deciliter. We have in this
situation .294 grams per deciliter, which is one-tenth of
a liter.
Q So I take it people who don't drink would
have a blood alcohol level of .00?
A Not necessarily.
Q Why is that?
A Well, there is some decompositional changes.
When people -- and it's very, very small. But say .00
is, I'm arguing your problem with. It may rise up to
.002, .005. But typically a small amount is produced by
the bacteria in the gut which can leak into the blood at
the time the blood is drawn.
Q How is alcohol metabolized in such a way
that you can find it in the blood?
Page 531
Basically the alcohol is metabolized in the
liver by the hepatocytes, which contain the enzyme we
talked about in the past, alcohol dehydrogenase.
That breaking down of the alcohol occurs as
the blood passes through the portal system of the liver,
okay. If the portal system is impaired, the blood
alcohol stays higher. If a person has serious cirrhosis,
serious alcohol degeneration of the liver, the alcohol
level will stay higher.
If they have a very pristine -- if they have
a tolerant liver that hasn't become diseased yet, doesn't
have cirrhosis, they may have a heightened rate of
metabolism of the alcohol, more enzyme around to break it
down.
So it really depends upon the state of the
individual's liver as to how fast it can break down and
metabolize the alcohol.
Q Now your observation of Jim Murphy's liver
was nonnal?
A No evidence of fatty change or cirrhosis.
It wasn't totally nonnal, I have to point out, but there
was no evidence of significant alcohol effect.
Q I take it you didn't examine the liver any
more than the internal, the observation of the internal
organ?
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A No, we did a microscopic examination.
Q You did a microscopic examination of the

liver?
A Yes.
Q What did that lead you to conclude?
A That demonstrated a lack of cirrhosis, a
lack of significant fatty change, which are two changes
which are associated with the alcohol.
There were what we call birefringent
particles in the Kupffer cells. The Kupffer lines the
sinus. We're getting into very complicated tenns now.
Kupffer cells are part of the body's -- I
want to say reticulo endothelial system, but that won't
help you very much. That system is what cleans the body
of circulating antigens, circulating foreign material.
In this case he had these polarizable
particles which are consistent with but not diagnostic
of, in other words, suggestive of possible intravenous
drug use, possible.
Q Did your examination of the liver of Jim
Murphy give you any indication of prior alcohol abuse?
A By the liver alone, no.
Q By the liver. Did you examine elsewhere?
A Yes, we examined all the different organs of
the body. And you look at the brain itself, neuron
Page 533
death, red neuron changes. None of those changes were
present. There was no evidence of alcohol abuse in his
organs.
Q But you believe that from your examination
there was some evidence of intravenous drug abuse?
A They're suggestive of. Again, I have to
emphasize these particles can occur from, you know, be
received from an intravenous infusion in an accident,
different kind of particles may be present.
Medication sometimes have these particles as
part of their suspensory material in the actual drug and
the liver picks them up, clears them out of the blood and
keeps them for life. They don't dissolve.
Q In your report you stated that Jim Murphy
was white or Caucasian, is that right?
A By clinical appearance, yes.
Q You didn't have any infonnation about
Mr. Murphy's quanta of American Indian blood?
A No, I don't have a background of his ethnic
composition.
Q You stated in this courtroom that American
Indians, I take it, metabolize alcohol or react to
alcohol in a different way?
A Yes, they do. They may have a different
isoenzyme. Alcohol dehydrogenase, the enzyme comes in
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Yes, I did.
Q And December 2nd of 1999 you testified, I
believe it was, that you could not determine whether this
had been a homicide or a suicide, is that right?
A At that time that is correct.
Q Now in your area of expertise you don't talk
about murder or manslaughter, do you?
A No.
Q You're only talking about homicide, suicide,
accident?
A That's correct.
Q Once you've made the detennination of
homicide, is that where your investigation ends?
A Unless the case is reopened.
Q And this case has remained open for five
years?
A Because of the indetem1inate manner of
death, yes.
Q. Doctor, do you recall testifying on
December 2nd of 1999, the prosecutor asked you the
question, "ls this death consistent with a homicide?"
You answered, "It could be."
A You know, that's a year ago. So if you want
to ask me if they're the specific words I used, I'm going
to go by the transcript and say yes.
A
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Q You don't have any doubt that that's what
2
you said if it's in the transcript?
3
A At that time, yes, based on that information
4
that I had at that time.
5
Q You testified at that same day, the
6
prosecutor asked you, "Well, is this death consistent
7
with a suicide? And you testified, "It could be."
8
A Yes.
9
Q You've talked about what it would take for
10
this to be a homicide here today?
11
A Yes.
Q Do you recall testifying December 2nd of
12
1999, "Depending on the cleverness or the skill of the
13
individual, the individual conducting, performing the
14
crime, they could make it very difficult to determine or 15
to distinguish between a suicide and a homicide."
16
A Yes.
17
Q What effect does alcohol inebriation have on
18
one's cleverness?
19
A 1t would certainly dull it. 1t would cause
20
some dulling of it.
21
Q To what extent?
22
A Again, it would be a lot of individual
23
variation. Some individuals if they're tolerable,
24
tolerate alcohol well, in other words, have been drinking 25
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for some time, have a pattern of drinking, they may be
able to think quite clearly. By quite clearly I mean in
a relative sense. I mean it still does dull their
ability to think.
Q And to what extent does alcohol inebriation
affect a person's skill?
A Degrades it.
Q Jn what ways?
A Motor skills, degrades the motor skill,
degrades verbal skills, degrades their meditation, their
ability to think. All of these things can be degraded by
alcohol.
Q To what extent does alcohol inebriation
affect one's ability to make a plan?
A A complex plan, again, depending upon the
individual, it's so difficult when we talk about
individuals. It's a broad basis. There is a great deal
of variation. Some people think clearly. Some people
can't under the influence of alcohol, so there is really
a variation.
Q To what extent would alcohol inebriation
affect a person's ability to deliberate?
A It would impair it in all likelihood.
Q How?
A They may -- the emotions which run stronger
Page 529
can sometimes surface and have a sentencing over their
intellect. The ability to reason may be blunted and
their emotional responses can take over a little more.
Q Alcohol has an affect on one's emotions?
A
Q

Sure.

If one were angry, what effect would alcohol
have on their anger?
A Again, difficult to predict. They could
become more angry. They could become less angry. TI1ey
may become sullen, despondent, depressed. It's a
difficult thing to predict.
Q If one were aggressive, what effect would
alcohol have on aggression?
A Same thing, it may cause decreased
aggression. They may pacify themselves a little bit.
TI1e alcohol calms themselves down. Or they may become
more aggressive and more belligerent. It's so
individual, it's so difficult to predict.
Q Did you have the toxicology report on Jim
Murphy at the time of your initial pathological diagnosis
of 1995?
A I had the results after the autopsy. Vv'hen I
prepared the report, I had it. The results were given to
me.
Q So you were aware at the time of your
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In this case the test indicates that the
1
residues were detected only on the right and left palm.
2
Q Okay. What was the cause of Mr. Murphy's
3
4
death?
MR. HANSEN: objection; foundation. Objection.
5
6
THE COURT: The objection -MR. LOEBS: I'll ask a prior question.
7
THE COURT: I'm going to sustain as being asked
8
9
and answered.
Q (By Mr. Loebs) Your original pathology
10
11
report lists the manner of death as inconclusive?
12
A Indeterminate.
Q Indeterminate, excuse me. Is that still
13
14
your opinion?
15
A No.
Q What new information do you have which
16
changes your opinion since the time that autopsy report 17
18
was written?
A We've received -- the first time I've seen
19
the weapon, which makes it significant, adds significant 20
information to me. The gun shot residue studies assist a 21
great deal and a re-evaluation of the connection between 22
these wounds.
23
Q Do you have, without stating what it is, do
24
25
you have an opinion as to the manner of death in this

Page 524
BY MR. HANSEN:

Doctor, you have you testified in what about
40 to 50 trials, is that correct?
A Yes.
Q Of those, about what percentage were
criminal trials?
A Those were all criminal trials.
Q All criminal trials?
A (Witness nodded.)
Q And of those, about what percentage did you
testify for the State?
A Approximately two-thirds of the cases.
Q You testified over your career you've done
about a thousand autopsies, is that right?
A That is correct.
Q And of those, about 150 to 300 have been
autopsies after a gun shot wound?
A Yes.
Q Of those, how many autopsies have led you to
make an indeterminate determination as to manner of
death?
A Precise number I can't give you, but it's
not an uncommon holding pattern diagnosis. That's the
word we use. Indeterminate means at the time of the
autopsy we don't know what the cause of death, the manner
Q
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Yes, I do.
Q What is that opinion?
MR. HANSEN: objection; asked and answered.
Objection; foundation.
MR. LOEBS: It was not asked before.
THE COURT: objection will be overruled. That has
not been asked and answered and there is a sufficient
foundation. You may answer.
THE WITNESS: In my opinion, homicide.
MR. LOEBS: No further questions, Your Honor.
THE COURT: At this time the court will take a
recess prior to cross examination.
The jurors are admonished not to discuss
this case among themselves or with others during the
recess.
(Court recessed.)
(Court reconvened. Counsel stipulated
jurors present and in proper seats.)
THE COURT: At this time, Doctor, I'll remind you
you are still under oath.
When ready, the defense may cross examine.
MR. HANSEN: Thank you, Your Honor.
A

CROSS EXAMINATION
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of death is. We may know the cause, but not the manner
2 of the death at the time.
Q I take it this case has been in a holding
3
4 pattern until just this week?
5
A Precisely that.
6

Q

Now--

7
A For me. I'm talking about for myself. Of
8 course, there is ongoing investigations. When you have
9 an indetenninate cause of the manner of death, that
10 allows investigating agencies to continue to pursue the
11 cause of the manner of the death.
12
Q You yourself haven't pursued the manner of
13 death in this case?
14
A Yes, in the last week and at that time of
15 the autopsy and at the time of the grand jury.
MR. HANSEN: Your Honor, may we approach?
16
THE COURT: You may.
17
(Side bar conference.)
18
Q
(By
Mr. Hansen) You testified at a grand
19
20 jury on December 9th of 1999 in this case?
A That's correct.
21
Q And you testified as the forensic
22
23 pathologist in that case?
24
A Yes.
Q And you testified under oath?
0 "" 25
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And I believe you previously testified that
that wound would have caused unconsciousness which would
have lasted five to ten minutes in a sober person?
A Yes.
Q And in an intoxicated person how long?
A Difficult to project but probably double
that time easily.
Q Based on your experience and the evidence in
this case, how do you think that the wound to the hard
palate in the victim's mouth was caused?
A That was caused by a bullet from a .22
caliber revolver.
Q Do you believe both that wound and the wound
you've just testified to to the head were caused in the
same period of time?
A They are proximate wounds. They were
proximate in time, yes.
Q In your opinion in what order did they
occur?
A In my opinion because of the lack of
hemorrhage, the significant minimal hemorrhage present,
the blunt injury occurred first and the victim, the
deceased died of a gun shot wound afterwards.
Q Are you able to detennine from what you just
Q
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J stated and the evidence in the case how long after the

2 injury to the forehead the victim was shot?
3
A Within five to ten minutes.
Q Given the testimony you've just given and
4
5 the evidence you've just cited, can you detennine whether
6 the victim was conscious or unconscious at the time he
7 was shot?
A In all probability he was unconscious.
8
Q Doctor, was Mr. Murphy's death an accident
9
JO in your opinion?
JJ
A Based on this, no.
12
Q Was Mr. Murphy's death a suicide in your
13 opinion?
14
MR. HANSEN: Your Honor, I'm going to object.
J 5 This violates the province of the jury. I think there is
16 insufficient foundation.
J7
THE COURT: The court at this time will sustain
18 the objection. I'll first require that the witness be
19 asked if he has an opinion as to the -20
MR. LOEBS: Excuse me, Your Honor. I will ask
21 that question.
22
Q (By Mr. Loebs) Do you have an opinion as to
23 whether Mr. Murphy's death was a suicide?
A In my opinion, no.
24
THE COURT: well, now I guess I'm forced to rule
25
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since the witness answered.
MR. HANSEN: He sure did, Your Honor.
nrn COURT: The court is going to rule at this
time there was a sufficient foundation for the opinion
and the objection will be overruled.
When you're asked if you have an opinion,
just answer yes or no and then there will be a follow-up
question.
Q (By Loebs) What factors in this case are
suggestive of a suicide in your opinion?
A Well, a male with a gun shot wound to the
mouth typically found in this kind of posture you would
think may be a suicide. But we also have to entertain
the fact that it may be a homicide masked as a suicide.
Q What factors are not consistent with a
suicide in your opinion?
A A number of factors, the position of the
weapon. Additional evidence was given to me in the past
few days, the gun shot residue studies, the pattern with
regard, all probability, very high probability he was
unconscious at the time. All of these things mitigate
against this individual being capable of committing
suicide.
Q Now you just referred to the gun shot
residue studies. Have you seen the gun shot residue
Page 521
results in this case?
A I did yesterday.
MR. LOEBS: Your Honor, could the witness be
handed Exhibit 44. I believe it's been adlnitted.
THE COURT: It has.
(Exhibit handed to the witness.)
Q (By Mr. Loebs) Is that the type of gun shot
residue test which you would nonnally receive in a case
where one was done?
A Yes, it is.
Q What result contained in that gun shot
residue test is important to your conclusion?
A The location of the elements that are
examining for. We mentioned the barium and the antimony
from the primers typically as the gun is fired and
splayed outward from the chamber, in this case around the
cylinder and forcing cone and the rear of the barrel of
the gun.
In a usual situation where an individual's
holding a gun and fires it, the residues will deposit
around the outside of the hand. The palm is typically
protected by the hand. I mean you don't have a large gap
there for gun shot residue to spray into. It deposits
around the hand, over the fingers, around the thumb, back
of the hand.
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see the body at the time at the scene I have other tests
that we can do.
We have ambient temperatures, core
temperatures. We can do lividity, rigor, all of these
things help depending upon how long the body has been
dead.
There are muscle tests we can do on the
ocular muscuiaris of the eyes, a twitching pattern we can
detennine how long it's been since they have passed away
by applying electronic probes on the muscles and looking
for residual twitch.
In this case we had the vitreous humor which
is quite good. It's been well established in forensic
literature as a good way to detennine the time of death
to a reasonable degree of certainty.
Q Were you able to detennine the time of death
using the vitreous humor?
A Yes, we were.
It's appropriate that the sample is drawn
appropriately and also we have a control where you check
the B.U.N. of a sample, a blood urea nitrogen of the
victim and make sure that that's not elevated.
On a gun shot wound to the head typically
blood vessels in the eyes can rupture. If they do, look
for B.U.N. If there is no significant blood urea
Page 515
nitrogen in the vitreous, you have a good sample.
In this case it was less than five, which is
an exc,ellent sample.
Q What was your detennination of the time of
death relative to the time the vitreous humor was drawn?
A As I mentioned, there were several fonnulas.
Using the composite and the different fonnulas we get to
roughly 20 to 24 hours. We detennine the time of death
to be that time plus or minus three to nine hours. And
that's a large -- that sounds like a large range and it
is relatively large. That's why we talk about hours
instead of minutes. We can't give them the time of death
with regard to, you know, it was 17:45. No, we can't do
that.
Q And when you talk about 20 to 24 hours plus
or minus three to nine hours, from what time to what
time?
A From the time the vitreous humor is drawn
from the victim's eye.
Q To the time of the death?
A Yes.
Q And did you draw the vitreous humor in this
case?
A No, I did not.
Q Are you aware of when it was drawn?
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Yes, it was drawn on the 19th.
Unfortunately, in my autopsy report I inadvertently, I
have to blame myself because I saw the report in my
folder but Gene Turley drew it on the 19th I believe at
19:45 hours.
Q So when would that place the time of death?
A Approximately sometime between three -weli, the prior day, the 18th, sometime between five to
ten o'clock at night, in that range.
Q I would like to discuss some other issues
with regard to the nature of the wounds you've already
talked about. Based on your experience and the evidence
in this case, how do you think the wound to the forehead
was caused?
A Blunt trauma by some sort of large object
that has a blunt surface.
Q When do you think that that injury occurred?
A That injury probably occurred within five to
ten minutes of his death.
Q How can you demonstrate that using
Exhibit 17 which should be still on your desk.
THE COURT: Right behind you. Excuse me, sir, it
is up here.
THE WITNESS: I'm sorry.
Q (By Mr. Loebs) Well, let me ask you, can
A
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you demonstrate that using that example?
A This helps a great deal. Typically with a
large maceration sufficient to cause this much damage to
the underlying scalp tissue, you would expect a
significant amount of hemorrhage. The hemorrhage has
stopped. With that much injury through the galea, the
galea is the controlling factor. It has been disrupted.
When the galea is disrupted, that hemorrhage should
continue. It stopped relatively early.
Q Could you approach the jury and point out
what you're talking about if it can be shown with that
photograph.
A Sure. (Witness approached jury.)
Here we have the bone, the skull. We have
the periosteal layer. It is broad thick layers, very
thick with the galea. You see here the tissue. This is
not blood. These little bumps here, this is tissue.
There is a black hemorrhage around it. These little
bumps here, these red pinkish bumps are actually tissue.
(Indicating.)
With this kind of degree of !njury, you
would expect a great deal of a hematoma to fonn, a large
bump, which means it's bruised, and it turns yellow and
greenish blue and so forth when the pigment breaks down.
So the hemorrhage ceased relatively soon after the blunt
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1 motion with a decerebrate posture, the muscles causing
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that kind of thrust of the weapon away. So to find it
away from him would be quite unusual.
Q Since you just brought it up, we'll move
into the internal injuries with regard to the gun shot
wound. \Vhat internal injuries did you find?
A After removing the skull cap and examining
the brain, the brain vvas for the n1ost part severed fro1n
the brain stem. The brain, of course, is the cerebrum
from your high school biology courses, the main portion
of the brain, the thinking portion of the brain is the
largest portion and it sits upon the brain stem and the
cerebellum.
TI1e brain stem was severed by the bullet
passing from right to left cutting through the left pons,
the left midbrain, severing it nearly off of the
cerebrum. Hemorrhage in that area, not a great deal.
The bullet path exited in the inferior wing
of the sphenoid, which is behind the nasal passages,
behind the ethmoid sinuses, behind all the sinuses. So
this bullet path passed through that region cutting
through, as I mentioned, the midbrain and lodging on the
far side of the brain against the parietal surface of the

skull.
25
Q Now you just mentioned the sinuses, did this
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1 bullet penetrate the sinuses?
2
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There is no evidence of the bullet
penetrating the sinuses or the nasal passage.
Q There is some evidence in Exhibit 15 that
you referred to before about blood on the nose.
A Yes, there was a small amount of blood that
was around the naris with a slight upward pattern across
the tip of the nose.
Q Based on your testimony about the internal
injuries caused by the bullet, do you think that the
blood from the nose is likely caused by the bullet?
A Unlikely, based on the path of the bullet.
Q What do you think caused the blood from the
A
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14 nose?
A We discussed the blunt injury to the
15
forehead
made by possibly the pan and also causing that
16
17 contusion, abrasion across the nose, probably developed a
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18 bloody nose.
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Q Now, a minute ago when you were describing
the mechanism of death when the midbrain is severed you
referred to suicide. I would like to talk about suicide
for a minute. Is it necessary in your field of expertise
to be familiar with methods of suicide?
A Yes, it is.
Q Why would that be?
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Well, it's not uncommon. First off, it's
one of our major causes or manners of death. We have to
make that detenninalion for the satisfaction of the
state, not only for the state's, but for the family's
purposes.
If they have insurance, it may impact their
insurance reimbursements. Some companies do know not
rei111burse in the event of a suicide.
Not only that, a homicide can be masked as a
suicide. Tiiat is not uncommon. Anyone that watches
Perry Mason you have probably seen that before in
television shows.
So it's important to know, to distinguish
between the two. Sometimes it's difficult.
Q Is it uncommon in your experience for men to
cmmnit suicide with a hand gun?
A No.
Q Is it uncmmnon for men who use a hand gun to
cmmnit suicide to shoot themselves in the mouth?
A No.
Q How is the gun shot to the mouth suicide
usually accomplished?
A Well, first off, the victim is truly intent
upon suicide. He doesn't want to fail the gun shot to
the head. It has catastrophic consequences. So
A
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typically they make sure they are pointing far enough
back in to assure that the bullet is going to go to the
proper place, not blow off their nose, not blow off their
eye, not blow off their ear or penetrate through their
cheek. This has happened. I have had several cases
myself both alive and dead.
So they make sure. One way of doing that is
to make sure they put the contact against the hard palate
typically pointing toward the area they want to take out.
Most people think that direction is the appropriate
direction to fire. (Jndicating.)
Q Would a suicide committed in the manner
you've just referred to result in broken or chipped
teeth?
A. Quite commonly, especially with longer
barreied guns such as this. The barrel as it slaps,
falls slack will come in contact with the front teeth,
often chipping them, not necessarily breaking them off,
but chipping them.
Q Can you detennine what the time of
Mr. Murphy's death was?
A With a reasonable degree of certainty.
Q How would you do that?
A In this case we had the vitreous humor. Now
there are a munber of different things we look at. If I
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slightly from a posterior to anterior -- anterior
2 posterior direction, from the anterior being the face to
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3 the posterior being the back of the head and also
4 superiorly. So we've got three different planes we're
5 looking at here.
6
If I use my finger, or, I don't have a pen,
7 if I use my finger, we're talking about this kind of an
8 angle right here. (Indicating.)
9
Q And do the pictures support that conclusion?
10
A Yes, they do.
·
11
Q Is there any evidence from your examination
12 of photographs taken in this case -- before I ask that
13 question I'll have you look at Exhibit 5.
14
I would like to have you look at Exhibit 5
15 and don't display it to the jury until such time as it's
16 been admitted. What does Exhibit 5 portray?
17
A This photograph was not taken by me. This
18 shows the deceased lying on a floor of a room.
19
MR. HANSEN: Your Honor, I'm going to object to
20 the witness testifying as to what the photograph shows
21 beyond that. If he's not the person who took this photo,
22 there is no indication that he was present where this
23 photo was taken.
24
THE COURT: The jury is not going to see the
25 photograph so at this time the objection will be
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overruled to the portion of the answer that's been given.
I'll ask the prosecutor to ask another
question.
Q (By Mr. Loebs) Does that photograph depict
the same person that you did the autopsy on?
A Yes, it does.
Q Can you tell from that photograph whether
the body is in a similar or the same condition that it
was in when you started the autopsy?
A With the exception of the blood on the face
that was caused by the body bag.
Q Does that photograph help you to explain or
draw a conclusion as to what the condition of the body
was in at the time the shot was fired?
A Yes, it does.
MR. LOEBS: Your Honor, I would like to ask for
admission of that photograph, Exhibit nwnber 5, at this
time.
THE COURT: The objection will be sustained at
this time because there are other items in the
photograph; therefore, the court is going to require a
further foundation before it's admitted.
MR. LOEBS: At this time then, Your Honor, I
request that this witness be able to speak about the
photograph until such time as it's admitted. The person
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who observed the condition at the time of the photograph
will be the next witness and has yet to testify.
THE COURT: The court will allow the witness to
testify concerning the body of the deceased, any
observations he has made in the photograph.
Q (By Mr. Loebs) Is there any evidence from
your examination of photographs in this case, Exhibit 5,
which is yet to be admitted and so it cannot be shown to
the jury, and Exhibit 15, which I believe has been
admitted, Exhibit 15, which was previously admitted, is
there any of that evidence that you can determine from
those photographs how the body was positioned at the time
that the gun shot was fired?
A Well, the body is in a supine position on
his back. And what's really quite striking here is the
absence of any blood on the beard, mustache, lips, except
even in that small comer, there is a small amount of
blood on the comer of the mouth on the left side. I can
say that much at this time.
Q From that can you conclude whether the body
was lying down at the time the gun shot was fired?
A Well, there are some features of the
photograph that suggest that he was lying on his back; in
other words, the absence of these secretions on the hair
and the mustache and the beard suggests that there was no
Page 509
dripping downward, no blood coming forth as he shot, as
the victim was shot.
Q Do you see a firearm in the picture that's
not yet been admitted, Exhibit 5?
A Yes, I do. It's at the. left ankle.
Q If the body were in a seated position when
the gun shot was fired, would you expect that fireann to
end up in that position given your expertise in
ballistics and fireanns?
A It would be less probable to be there.
Q If the body were in a lying down position
when the gun shot was fired, can you explain how the gun
would end up where it is in that photograph?
A No, I cannot.
Q What evidence or what expertise do you have
that supports that conclusion?
A Well, typically when someone fires a weapon
and this man -- we haven't described the internal
injuries to the brain yet, but we had transection of the
midbrain. With a transection of the midbrain the
deceased typically goes to a cerebrate posture, the arms
flail backwards.
During that case if he has a weapon in his
hand, the weapon will typically be thrown backwards or
fall immediately where he's at. There is no forward

Page

rP6 - ~ay,e 509

STATE VS. MURPHY

Condensclt fM'
Page 502

1 contact wound, would you expect blow back?
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Low caliber with basically an open chamber
in the rear, less so, much less so.
Q \\That if the weapon was in a location you've
indicated at the outside of the lips, would you expect
blow back on that weapon?
A Unlikely, possibly, possibly not. I would
not be surprised to see no blow back.
Q Thank you. I'm done with Exhibit 3 if you
can hand that back.
A (\Vitness complied.)
Q Were there any foreign objects found in
Mr. Murphy's body at the time you did the autopsy?
A Yes.
Q \\That were those?
A We had a small nwnber of very small
particles of a metallic material within his skull, as
well as a larger deformed metallic particle or metallic
piece of material.
Q \\That were those metallic objects consistent
with in your opinion?
A \\Then recovered they were consistent with a
deformed .22 caliber bullet.
Q Doctor, 1 would like to talk to you about
the wound path. Before I ask any questions about that,
A
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what it is, can you explain what that tenn means, what
wound path means.
A A wound path is the course the bullet
follows when it impacts upon the victim. The path can be
changed radically by different conditions. Muscle, bone,
all have different densities, soft tissue, teeth. All of
these kind of things can deflect a bullet.
The wound path we try to trace to detennine
where the bullet is and what intervening structures were
damaged and also more importantly or as important is the
angle in which the weapon was fired.
Q How do you detem1ine that physically at the
scene of the autopsy? How do you make that
detennination?
A We typically carefully probe the wound and
pass a probe appropriate to the size of the caliber
taking care to open the skull first on this case.
Depending upon the case, we may have to open the chest.
So we don't create an artificial wound path. It's very
easy when tissues are damaged to push a probe along
through soft tissue and create a false path. So we have
to carefully follow the appropriate path.
Q Were you able to detennine the appropriate
path in this case?
A Yes.
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Q And what do you mean by a probe?

A probe is a fiberglass rod of the
appropriate diameter to match the caliber. We like to
usually have the probe stand out starkly in photographs
so it's typically white or any other color depending upon
the case.
Q I'm showing you what's been marked as 24 and
Exhibit 21. Do you recognize what's depicted in those
photographs?
A Yes, I do.
Q What is depicted in those photographs?
A 111is is a depiction of the deceased lying on
the -Q If you could refer to, let's say Exhibit 21
in specific.
A Exhibit 21 is a view of the victim from an
interior angle from the left, an inferior looking at the
victim's head with the probe in position.
Q And Exhibit 24, what does that depict?
A This is a lateral view of the deceased lying
on the autopsy table with the probe in place. You can
tell also that the skull cap has been removed and that
the scalp and hair is sagging because of the lack of the
skull cap and the underlying brain.
Q And do those pictures accurately depict what
A
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you saw at the time of the autopsy?
A Yes, they do.
Q Were those also taken by your forensic
photographer?
A They were.
MR. LOEBS: Your Honor, I would like to move for
the admission of Exhibits 21 and 24.
MR. HANSEN: No objection.
THE COURT: 21 and 24 will be admitted.
Q (By Mr. Loebs) Doctor, I asked you one
question that touched on this before and I would like to
ask you before we go into the details of the wound path.
Before you opened the mouth and before you probed the
wound path, was there any way in your opinion that a
person could have observed from the outside Mr. Murphy's
head and detennined that he was a victim of a gun shot
wound?
A No, there was no exit wound. There was no
real external evidence of a penetrating gun shot wound
unless you did a detailed examination opening the mouth.
Q Now, can you demonstrate either using
yourself as a model or demonstrating with the photographs
before you what the angle of the wound was to
Mr. Murphy's body?
A 111e wound path passes from right to left
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Contact wound means the muzzle of the weapon
directly impinges on the tissue, whether it's in a hard
surface such as a hard palate which has no skin but has a
mucosal covering. In this case this is not a contact
wound.
Q Vlhy do you not believe it's a contact wound?
A We have powder bums -Q If you could, you can display to the jury
why that is.
A (Witness approached jury.)
Let me demonstrate first to orient you.
This is the upper part of the upper jaw. This is the
hard palate. (Indicating.) If you roll your tongue
back, you can feel the hard palate. 111e soft palate
c01mnences shortly after that and goes back to the uvula,
the soft tissue that's dangling part in the back of your
mouth.
You can see the penetrating wound right
here. It's just right at midline. Again, if you take
this as a midline, the incisors right in the midline.
If you look at this photograph here, we can
see small -- I'll have to put on my glasses. We can see
these small particles, these little burning areas with
powder, injected powder is still burning in the mucosa.
Small particles all around this penetrating wound. This
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is called stippling and this indicates that the muzzle
was not in contact with the h,ard palate directly.
Powder residue, like anything else, fans out
when it comes out of the muzzle, along with the flame,
along with the powder, the smoke and the gases. And as
it gets farther and farther away from the muzzle, it
spreads out further and further.
So we can tell by that stippling pattern the
relative distance from the muzzle to the surface which
the bullet contacts.
Q Doctor, was there any injury to the lips on
the decedent?
A No, there wasn't. No evidence of any kind
of stippling.
THE COURT: Before we go on, I will indicate that
the witness did approach the jury before the prosecutor
asked him to. I'll direct you not to do that in the
future until the prosecutor asks you to approach the
jury.
MR. LOEBS: Thank you, Your Honor. I was going to
ask him but he beat me to it.
Q (By Mr. Loebs) Combining the three things
you just said, the nature of the wound to the hard
palate, the nature of the wound to the tongue and the
nature of the condition of the lips, are you able to
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detennine the distance from which the gun was fired?
A Yes.
Q What would that distance be?
A Well, we've got no evidence of stippling on
the lips. We know that the muzzle was probably within
the lips, inside the lips. There was no evidence of
chipping of the teeth, which often occurs when the barrel
of fhe gun impacts or falls out of the mouth. Chipping
occurs of the teeth quite easily. And then we have
evidence though of stippling not only on the tongue but
along the hard palate.
So the muzzle of the barrel was just inside
the mouth, passed the lips, probably just outside the
teeth. There were no stippling marks on the teeth
either. So we're talking a distance of approximately
two, two and a half inches.
Q From?
A From the muzzle to the point of penetration.
Q Now one of the prior witnesses testified
concerning blow back. Are you familiar with that tenn?
A Yes, blow back, yes.
Q What does that refer to?
A Blow back is a presence of body substances,
tissue, bone, whatever may be present. It can be
portions of clothing if the muzzle is placed against
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clothing. All of these materials can be pulled back into
the barrel.
When the bullet leaves the barrel, it
creates a partial vacuum. As the bullet speeds out, it
goes out very quickly as we all know. That partial
vacuum will suck back in anything that is close by.
Q Is that vacuum different depending upon the
caliber of the weapon?
A Yes, it is. The larger the caliber, the
greater the vacuum produced within the barrel.
Q With regard to this case, have you seen this
weapon that was allegedly used?
A Just yesterday.
MR. LOEBS: can the witness be handed Exhibit, I
believe it's 3.
(Exhibit handed to the witness.)
Q (By Mr. Loebs) Can you tell what caliber of
weapon that is?
A This is a .22 weapon, single action
revolver.
Q Would you expect that weapon to cause much
of a vacuum regarding blow back?
A Not as much as a weapon with a more closed
action and chambers.
Q If that weapon were used and the wound was a
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Q Was the mouth opened or closed at the time
you first saw the body?
A The mouth was mostly closed for the most
part. Slight gap, the teeth were slightly open.
Q Was the gun shot wound the fatal wound in
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Yes.
Q I would like to have you describe that wound
for us, if you would, the external portion of it.
A We have a number of wounds within the oral
cavity. First we have a searing furrowing of the tongue.
The tongue is actually furrowed by the bullet passing
across the top of the tongue.
The tissue on the mucosal, the muscle of the
tongue itself has been charred, burned. There are a
number of small deposits of gun powder residue which
caused small bums on the mucosal surface of the tongue.
Q If I could stop you there for a second,
Doctor. I have a photograph here marked Exhibit 18. Do
you recognize what that photograph is? Again, without
A

21 showing it to the jury.
A Yes, I do.
22
23
Q What is that photograph of?
A This is the deceased's mouth open with a
24
25 forceps holding the tongue out so we can examine the
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1 tongue and the cavity.
2
Q Does that photograph accurately show what
3 you saw at the time of the autopsy?
4
A Yes, it does.
5
MR. LOEBS: Your Honor, I would like to have
6 Exhibit 18 admitted at this time.
THE COURT: Any objection?
7
MR. HANSEN: NO objection.
8
THE COURT: 18 will be admitted.
9
Q (By Mr. Loebs) Again, coming down where the
10
11 jury can see. Can you explain what you were referring to
12 with the tongue injury.
13
THE COURT: Defense counsel, any time this happens
14 you are welcome to join the witness.
15
You may proceed, Doctor.
16
MR. HANSEN: Your Honor, I would like to renew the
17 previous objection.
18
THE COURT: overruled.
19
You may continue.
20
THE WITNESS: we can see the upper teeth here. We
21 see basically a large forceps holding the tongue, pulling
22 it down and out. You can see this large black furrow
23 with all of these smaller punctate areas of burning.
24 (Indicating.)
Gun powder, once it's ejected from the
25
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muzzle of the gun, produces burn and causes burning. The
person shot and survives case will have a speckled
pattern of burning around the area if he's close enough
to the muzzle to receive the powder.
MR. LOEBS: Thank you, Doctor.
THE COURT: Before we go on, I'll indicate the
defense may be given a continuing objection to the doctor
approaching the jury.
TI1e objection will be overruled so he won't
have to keep objecting every time the doctor docs
approach the jur;.
Obviously if there is an objection by what
the doctor is doing in a specific instance, that is not
continuing.
You may continue, Mr. Prosecutor.
Q (By Mr. Loebs) Can you deterniine what
caused that furrow you mentioned.
A This is due to the muzzle blast. You have
an ejection of hot burning gases. Anyone who has seen a
muzzle flash knows that fire comes out of the barrel out
of the muzzle. Timt' s what chars and burns in this case.
It spews forth powder particles that are still burning
into the oral cavity and causes bums.
This furrowing is probably likely caused by
the bullet furrowing across the tongue.
Page 497

Q Thank you. Were you able to reach a
2 conclusion regarding the source of the wound in the
3 mouth?
4
A Yes, I was.
5
Q What was that conclusion?
6
A It was a bullet wound.
Q I'm showing you now what's been marked now
7
8 as Exhibit 19 and Exhibit 20. Do you recognize those
9 photographs?
10
A Yes, I do.
11
Q Do they depict what you saw at the time of
12 the autopsy?
13
A Yes, they do.
14
Q What do they depict?
15
A This depicts the hard palate of the
16 deceased' s mouth with the penetrating wound in the
17 posterior third of the palate.
18
MR. LOEBS: I would like to offer Exhibits 19 and
19 20 at this time, Your Honor.
20
MR. HANSEN: No objection.
21
TI-IE COURT: Exhibits 19 and 20 will be admitted.
22
Q (By Mr. Loebs) Can you tell from Exhibits
23 19 and 20 whether the wound was a contact wound or not?
24
A Y~s, I can.
25
Q What do you mean by contact wound?

Page 494 - Page 497

STATE VS. MURPHY

Condenselt ™
Page 490

1 possibly happen?
2
A Well, we have a large face here, which if
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3 thrust against a person's forehead would certainly both
4 impact the forehead as well as the nose, the nose being
5 far forward, projecting out into the same plane as the
6 forehead. (Indicating.)
7
Q In your opinion, Doctor, what would the
8 effects of a blow delivered from that pan be on the
9 individual who received the blow?
10
A It could be as much as it could result in a
11 concussion. It may cause a contrecoup injury in the
12 brain, which is basically the sudden application of force
13 to the forehead to the skull. It can cause the brain
14 literally to move in that same plane of motion back and
15 forth, injuring both the back portion of the head, the
16 parietal lobes as well as the frontal lobes. That's what
17 could happen to the brain itself. Typically when that
18 happens, loss of consciousness can occur.
19
There was no skull fracture, however, so the
20 application of force was sufficient perhaps to cause loss
21 of consciousness but not to cause a skull fracture.
22
Q In your opinion would a blow that caused the
23 injury you have before you in Exhibit 17, the photograph,
24 cause unconsciousness?
25
A It certainly could.
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How would a blood alcohol content of .294
have affected the likelihood of unconsciousness?
A That would probably decrease the length of
recovery on something like this. It depresses the
arousal system, what we call the reticular activating
system of the midbrain. When it is depressed by alcohol
or any kind of sedative, the recovery is delayed. So it
could prolong the recovery time.
Q In your opinion, without the alcohol
present, how long would a person sustaining the injury
you see in number 17 have been unconscious?
A Well, it's difficult to be precise. You
could have loss of consciousness ranging from five to ten
minutes. With alcohol or more, it may double that time.
Q And when such a person awoke from that
unconsciousness, what would their condition be?
A Well, you've got again two effects. You've
got someone who is inebriated with alcohol so they're
already partially stupefied by that; and then you have
the grogginess, certainly a severe headache, pain. There
would be a number of effects. You would be groggy.
Q Would the wound pictured in Exhibit 17 have
been sufficient to cause death in your mind?
Q
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No.

Q And what observations support that
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conclusion?
A The lack of significant cerebral injury
underlying the wound itself in the brain itself. There
were no significant areas of necrosis, no hematomas.
Hematoma is a collection of blood from a ruptured blood
vessel.
If a skull is impacted severely, it may tear
the bridging veins causing a subdural hematoma or it may
actually disrupt the meningeal arteries, which are just
in basically between the dura and the skull. When that
vessel is ruptured or tom, you have an epidural
hematoma. He had neither of those in this case.
We had no significant evidence of contrecoup
injury, which is the slanting of the back portion of the
brain against the lining of the skull, the skull bone
itself.
The skull itself is not smooth on the
inside. It has a lot of irregular projections. Some are
relatively sharp. So when the brain is traveling back
and forth in this closed box, the skull, it may actually
become bruised. The brain becomes bruised.
And should the patient survive, within two
to three weeks you would see areas of necrosis in that
brain. The brain would turn yellow and the body would
eventually eliminate it and you would literally have a
Page 493
hole in those areas and there is no brain matter present.
Q We are done with the pan if you could hand
that to the clerk.
A (Witness complied.)
Q What level of certainty do you have that the
person who received that blow would have been
unconscious?
A I think a high degree of certainty,
somewhere in the neighborhood of 90 percent. We're
talking about a significant blow with a large blunt
object. Given that pan handle it's difficult to testify
how secure that handle was prior to the blow, but it was
certainly enough to break the skillet.
Q With regard to the evidence on the body
itself, does that support your 90 percent certainty?
A It does. This is the type of injury that
commonly results with a concussion and loss of
consciousness.
Q I would like to move next to gun shot wound.
Was the gun shot wound visible on your first inspection
of the body?
A No, it wasn't.
Q What did you have to do to discover that
wound?
A I had to open the mouth.
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Was that photograph taken by your forensic
photographer?
A Yes, it was.
MR. LOEBS: Your Honor, I would like to have
Exhibit 17 admitted at this time.
MR. HANSEN: No objection.
THE COURT: Exhibit 17 will be admitted.
Q (By Mr. Loebs) Now, Doctor, when you say
the underside of the scalp, are you talking about
essentially is that bone that you 're seeing there or is
that skin?
A Well, you see both in the photograph. You
see the bottom layer of the seven layers I described, the
bottom most layer of the galea and the antiperiosteum
together. Periostewn immediately covers the bone and the
galea is above that layer and we can see both layers in
this photograph as well as bone.
Q Based on your training and experience in
forensic pathology, can you detennine what general type
of weapon caused that injury?
A This is what we described as a blunt -THE COURT: The answer is yes or no to the
question.
THE W1TNESS: Yes.
Q (By Mr. Loebs) Yes, you can?
Q
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MR. LOEBS: I believe we stipulated to admit this.
MR. HANSEN: That's correct.
THE COURT: It will be admitted and will be at
this time. 2A will be the handle.
MR. LOEBS: 2A is the frying pan.
THE COURT: okay, 2B.
Q (By Mr. Loebs) Doctor, this is a -- what
would you say this is?
A A cast iron frying pan.
Q What is its condition as it sits before you
today?
A Broken.
Q What part is broken?
A TI1e handle is broken off and it appears to
be cracked, the bottom.
Q That frying pan was found in close proximity
to the body, would you -MR. HANSEN: Your Honor, I'm going to object to
counsel testifying as to where that was found.
THE COURT: The court will simply indicate that
what the lawyers say is not evidence. Nothing that
Mr. Loebs says is evidence unless it's also backed up by
evidence produced on the witness stand or through an
exhibit. Therefore, the court at this time is going to
indicate that question contains something not presently
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Q Would you describe that more fully how you
can detennine that?
A When we have an injury to the tissues and
underlying bone, we detennine whether it was blunt,
whether or not we have blunt injury or whether we have
penetrating injury, a laceration, tearing.
In this case we have a blunt injury. TI1ere
is no disruption of the skin. TI1e skin is not tom nor
cut. The injury extends deep to the bone as far as what
we can demonstrate in the photograph.
And we look also for the evidence of
hemorrhage, the extent of hemorrhage, how fresh the
hemorrhage is. TI10se are the issues that we're concerned
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Did you in this ease detennine what type of
object caused the wound you've just described?
A Yes, in this ease, yes.
Q And what was that dctennination?
A In this case the injury is due to a blunt
object.
Q Doctor, I'm going to show you what's been
admitted as State's Exhibit 2A and 2B.
THE COURT: It hasn't been admitted, but I
understand there is a stipulation.
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in evidence.
You may continue.
Q (By Mr. Loebs) In your opinion could that
pan have caused the injury that you just described?
A Yes.
Q And what evidence supports that conclusion?
A Well, the portions are blunt, now not the
entire frying pan. We have edges here. Had the deceased
been struck by this edge, for example, that would have
caused probably a tearing maceration, blunt injury style.
TI1e skin would have been separated, tom, depressed.
However, we have also relatively smooth
areas and flat areas and a very large flat area on the
base. This certainly could cause significant blunt
injury, which would damage basically smashing the tissue,
smashing it, not cutting it, not penetrating it as in a
knife or an awl or something of that nature but more of a
mashing maceration type injury pattern.
Q And is that mashing force evident in Exhibit
number 17, the photograph that's still before you?
A Yes, it is.
Q Could that pan have caused both the jury to
the forehead and to the nose?
A Yes, it could have.
Q Can you display with that pan how that could
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lining of the body bag.
Q Can you recognize that's the same person in
both photographs?
A Yes.
MR LOEBS: Your Honor, I would like to have
photograph number 16 admitted at this time and also
photograph number 15.
THE COURT: Any objection to either one?
MR. HANSEN: objection to 15, Your Honor. The
photograph was not taken at Hansen Mortuary. It appears
to have been taken someplace other than there, someplace
where this witness was not present. I don't think he can
testify it's a fair and accurate depiction.
THE COURT: objection overruled. The witness did
testify to that. That can be raised in cross
examination.
So, 15 and 16 will be admitted.
Q (By Mr. Loebs) Do those photographs assist
you in explaining the external wound on the forehead and
the nose?
A Yes.
THE COURT: NOW they may be shown to the jury if
you wish.
Q What external damage can you observe on
Mr. Murphy's forehead and if you want to use the
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photographs -A Well, it's probably best if I walked around
and showed the jurors up close because it's hard to see.
MR. HANSEN: Your Honor, I'm going to object to
that. The witness should be required to testify from his
seat. I think this photograph being published to the
jury in this method is improper.
Certainly the State can do it at some point
but I don't think the witness has to approach the jury to
testify to them.
THE COURT: The objection will be overruled. A
member of the defense team may be with the witness and
the prosecutor when the witness is showing it to the jury
so that he can also see what is being shown to the jury.
MR. LOEBS: If you would, if it would help you to
show those closer because we didn't have enlargements
made of those, you can come down here.
(Witness complied.)
THE COURT: I'm not ordering the defense team to
approach but they may if they feel that would be needed
to make an objection if there is any pointing they feel
is out of line.
THE WITNESS: This is a photograph of the deceased
lying on his back. And you can see the small amount of
blood varies in each nostril. You can see here on the
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forehead just right in the midline of the forehead a
raised contusion of a bump commonly. This is a close-up
of that view. (Indicating.)
You do see here blood over the entire
forehead here and elsewhere that is not present on this
photograph. This is likely from the body bag. And what
we have is this raised shiny area. That doesn't give you
much of a side view. You can see it better on this view.
You can see the contusion, roughly three inches, three
and a half inches by an inch and a half by about a little
over a half inch. (Indicating.)
MR. LOEBS: rf you would, retake your seat,
Doctor.
(Witness complied.)
Q (By Mr. Loebs) Doctor, what internal damage
was associated with that wound?
A In order to ascertain that we would have to
reflect the scalp. We do it as a bimastoid incision
behind each ear, across the back of the head, pulling the
scalp forward to allow us to examine both the scalp and
the underlying bone.
Q This is State's Exhibit 17. And again,
don't display it to the jury until it's been admitted,
Doctor.
25
Does that picture help you in describing
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what you've just mentioned?
A Yes, it does.
Q What does that picture display?
A This demonstration demonstrates the
reflection of the scalp across the face. It allows us to
see the forehead and the underlying scalp.
Q And by underlying scalp, what are you
talking about?
A Scalp tissues. The scalp has seven layers
starting with the superficial epidennis. We are all
familiar with that being our skin. Then you have
simulators of connective tissue, fascia, what we call
galea, which is a very dense fibrous band of tissue.
That basically helps control hemorrhage when the scalp is
injured and helps to attach the scalp so the hair is not
easily tom off and then we have bone. So there are
several different layers there. This demonstrates the -Q Don't pick it up. It's not been admitted
yet. Just leave it on the table.
A Okay.
Q We'll discuss that in a second.
Doctor, does that picture reflect the nature
of the injury once the scalp was reflected as you saw at
the time of the autopsy?
A Yes, it does.
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I
A
Sure.
The
wound
was
-object on foundation when he's asked ifhe has an
2
MR. LOEBS: If I may approach, I have some
opinion, then the court will rule whether or not he has
3 photographs which may assist.
sufficient foundation to give the opinion.
4
THE COURT: You may,
MR. LOEBS: Thank you, Your Honor.
5
(Counsel approached.)
THE COURT: we'll all rise and bring in the jury.
Q (By Mr. Loebs) l'm showing you what has
6
(Jurors were returned to open court.)
7 been marked as Exhibit number 15 and 16. Do these assist
THE COURT: Dr. Patterson will be asked to retake
8 you in describing the contusion on the head?
the witness stand. I' 11 remind you, Doctor, you are
A Yes, they do.
9
still under oath.
10
Q Does photograph number 16 accurately portray
You may proceed.
Q (By Mr. Loebs) Doctor, just before we broke
11 the way Mr. Murphy's forehead appeared to you at the time
12 of the autopsy?
for lunch, I -13
A From one perspective, yes, from one angle of
THE COURT: Before he proceeds, will counsel
14 view it does.
stipulate the jurors are all present and in their proper
15
Q And photograph number 15, what does that
seats?
16 portray?
MR. LOEBS: Yes.
17
A This shows a full-faced photograph of the
MR. HANSEN: Yes, Your Honor.
18 victim.
THE COURT: Now you may proceed. I apologize for
19
MR. HANSEN: Your Honor, I'm going to object to
not getting that on the record.
20 this witness showing the photo to the jury.
Q (By Mr. Loebs) Dr. Patterson, we were just
21
THE COURT: The objection will be sustained. It
about to go into some specific discussion of some of the
22 hasn't been admitted yet.
wounds that you observed on the body. You mentioned a
23
THE WITNESS: okay.
couple of wounds that you observed in your initial
inspection. Can you just smmnarize again what wounds you 24
THE COURT: Please don't show any of the
observed before we go into specifics on them one by one.
25 photographs to the jury until they've been admitted into
Page 479
Once again there was a contusion on the
forehead just right at the midline. There was a small
amount of blood around the naris of each nostril, a small
amount of blood at the comer of the mouth, abrasions and
small scars across the knees, both knees, around the
knees. Also, a scratch like abrasion on the upper left,
correction, upper right ann, and a relatively -- I want
to use the word, when I say relative it's an important
word. Relatively means it's not hemorrhaging. It's not
i1mnediately new but a laceration on the finger, index
finger, left finger hadn't healed to a significant degree
but it was not actively -- any evidence of recent
hemorrhage.
Q And these are the wounds that you saw by
making a superficial -A External inspection.
Q -- external inspection.
Did you mention or was there any injury to
the nose at all?
A There was an abrasion contusion on the nose.
I failed to mention that.
Q I would like to first ask you some specific,
more detailed questions about the wound that you
indicated that was on the forehead. Can you describe the
wound on the forehead of Mr. Murphy's head?
A
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1 evidence.

THE WITNESS: The photograph demonstrates a
2
3 photograph of the deceased with the raised contusion on
4 the forehead.
Q (By Mr. Loebs) Does the contusion shown in
5
6 photograph 15 match in your view the contusion that you
7 saw the day you did the autopsy?
A Yes, it does.
8
Q And what is the difference between
9
l O photographs 15 and 16 insofar as the position and
11 condition of the photograph?
12
THE COURT: Before you go on, there is a gentleman
13 that just came in that has a tie. ls that gentleman
14 going to be a State's witness?
15
UNKNOWN PERSON: NO, Your Honor.
16
THE COURT: okay. I just wanted to make sure of
17 that because all witnesses were going to not be allowed
18 in here at this time, or most witnesses are not.
19
You may continue. I apologize.
20
Q (By Mr. Loebs) So the question I asked was
21 the difference in position and condition of the body
22 between the two photographs?
23
A One appears to be taken at the scene and the
24 other is taken at the preparation at Hansen Mortuary with
25 some of the blood that was present from probably the
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of fact understand the evidence or detennine a fact in
2 issue.
3
Your Honor, in this case the detennination
4 of homicide or suicide is the self same evaluation that
5 the jury is going to have to make in reaching its verdict
6 in this case.
7
I think that this particular witness has an
8 aura of expert credibility that invades the province of
9 the jury in this case. I do not think that this witness
1O can testify about the manner of death. He has used the
11 phrase manner of death previously to talk about something
12 that he detennines in the course of his investigation.
13
For the record his report stated the cause
14 of death was closed contact gun shot wound to the head,
15 transecting the midbrain. And defense is not objecting
16 that this witness cannot testify as the cause of death.
17 He certainly can testify as to the cause of death, but
18 the manner of death, homicide, suicide or indetenninate
19 is such that we rely on twelve jurors to detennine,
20 especially in this case, Your Honor.
21
Furthennore, Your Honor, I believe that the
22 only report from this expert witness that we've ever
23 received is his first report in which he stated the
24 manner of death was indeterminate. I do not believe that
25 the prosecutor has ever disclosed any additional reports
1
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from this witness in which he changes that opinion to
manner of death homicide.
So I would ask that he not be allowed to
testify as to manner of death in this case.
THE COURT: The State may respond.
MR. BRODY: Your Honor, first of all, as counsel
pointed out, if the doctor testifies as to manner of
death being a homicide or suicide, that is not exactly
the jury function.
As counsel pointed out the jury's function
is murder and perhaps whether it's one fonn of murder or
another or perhaps one fonn of homicide or another,
depending on what instructions the court should give or
of course whether it's a crime at all; namely, suicide
would result in a not guilty verdict as might some other
concept.
So clearly Rule 702, this would -- under
Rule 702 this would help the jury make that
detennination. And it's not on an ultimate issue per se;
although, an expert can give an opinion on an ultimate
opinion on an issue in certain cases.
THE COURT: Let me ask you this question. I would
agree with that statement. Are there any reports by
Dr. Patterson that have not been disclosed to the
defense?
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MR. BRODY: My understanding is there are no
further reports.
THE COURT: okay. Well, that being the case the
court is going to deny the motion in limine.
The court is going to indicate, however,
that an objection may be reserved and made on the spot as
to foundation because I haven't heard everything that the
v,itness is going to say, so a foundational objection is
premature.
But the court is going to rule that the
witness has been qualified as a forensic pathologist and
he is qualified to give his opinion on the manner of
death.
MR. HANSEN: Defense asks for an offer of proof.
THE COURT: As to what?
MR. HANSEN: As to what the witness's testimony as
to manner of death is expected to be and as to what the
foundation is for that opinion.
THE COURT: That will be denied, but he won't be
allowed to give the opinion if you object and there is an
insufficient foundation.
Anything that would be a foundation for such
opinion would obviously have to be admissible anyway or
you would object to that, too.
MR. LOEBS: Your Honor, if I may respond with
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regard to the question the court asked about other
reports. This witness has not made another report. He
has not been called upon to. And in the nonnal course of
his type of work, being the autopsy doctor, he doesn't
usually make another report.
However, other reports, and those have been
referred to by him already in his testimony, are
considered by him and incorporated by him into his final
conclusion. Namely, today was mentioned the GSR report
and the toxicology report, which were not available at
the time that he wrote the original report. But as those
reports come in they become attached and become a part of
the record on which he relies and he has testified to
that already.
So I wanted to clarify for the court that
although he has not provided and has not written and has
not done any other reports, that those two reports which
have already been mentioned were made subsequent to the
autopsy.
THE COURT: And the court remembers that as his
testimony.
MR. LOEBS: I just wanted to make sure there was
no confusion.
THE COURT: The court is not going to grant a
motion in limine in this case. If the defense wishes to
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What did you observe in your initial
examination, external examination I think you referred to
it, of Mr. Murphy's body?
A Well, the body was received in a body bag.
All that was present on the body was a T-shirt and he was
essentially naked with the exception of the T-shirt.
There was some blood on the forehead, but
the inside of' the body bag was moist with blood. So I
suspect most of the blood on the forehead was from the
body bag. However, the face, the beard, he was a full
bearded individual with a heavy mustache and what was
inunediately apparent was a small amount of blood at the
naris of each nose, his nostrils.
111ere was a contusion or a bruise or a bump,
I can use that word for you, on the right aspect of the
forehead near the rnidline, encroaching on the midline of
the forehead.
In addition, there was a small amount of
blood at the comer of the mouth, left comer of the
mouth, and a number of small abrasions below the knees
and around the knees, bruises, contusions, scrapes,
scratches, and one scratch on his right mid upper ann
about six inches in length, a very small scratch, not a
cut
In addition, there was a small, relatively
Q
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old laceration on his left index finger. If I have my
paperwork, I could confinn that, but I'm pretty sure it
was the left index finger on the medial aspect and there
was no evidence of recent hemorrhage there. So it was
relatively old, probably within a day or so, a day or
two.
Q With regard to the left hand, were there any
burns on the left hand?
A No.
Q Are you familiar \vith the term searing?
A Yes.
Q \Vhat is searing?
A Searing is basically we call plasticizing of
the skin. If you have a true searing burn, that's like
touching a hot stove with the back of your hand. The
skin is instantly plasticized you might say. Ii becomes
very yellow and leathery. That's searing injury.
Now if you have a singeing injury, that's a
burning of the hair. But a searing injury you actually
plasticize the skin. There was no searing injury.
Q Would you expect a searing injury if a
person were to grip a revolver around the cylinder while
firing it?
A Not a searing injury, not with one shot.
Q What would you expect? Any injury?
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You might have some powder burns.
Q Were there any powder burns on the hands, on
the left hand?
A No, there was not.
Q I would like to start by discussing the
wound which you referred to on the forehead.
THE COURT: I think probably this would be a
convenient time to take a recess; otherwise, we'll be
breaking in the middle of this testimony. So we'll be in
recess until 1:30 this afternoon.
The jurors are admonished not to discuss
this case among themselves or with others during the
recess.
( Court recessed.)
(Court reconvened outside the
presence of the jurors.)
THE COURT: At this time is there anything to be
brought up outside the presence of the jury by either
party?
MR. HANSEN: Yes, Your Honor.
THE COURT: We'll be seated.
MR. HANSEN: Your Honor, defense asks the court
for its order in limine that the witness on the stand,
Kerry Patterson, M.D., may not testify as to the manner
of death. We anticipate the State will attempt to
A
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1 proffer that information. I point to Dr. Patterson's
2 report in this case which was prepared around 12/21/95 in
3 which he stated the manner of death was indeterminate on
4 page seven of that report.
5
Defense is anticipating and I hope wrongly,
6 but I suspect the prosecution may attempt to elicit from
7 this witness today either manner of death was not a
8 suicide or the manner of death was a homicide.
9
I think it's quite clear that first of all
10 the witness cannot testify the manner of death was a
11 murder. Murder is a legal category. It is not a
12 forensic or a scientific category or anything of that
13 kind. So this man can't testify to his opinion that this
14 is a murder.
15
I am aware that Rule 40 -- I'm sorry, 704
16 allows an expert witness testify as to his opinion even
17 though it may embrace an ultimate issue to be decided by
18 the jury. I believe that this witness, if not already
19 qualified as an expert witness, will be qualified as an
20 expert witness based upon his testimony. But I would
21 suggest to Your Honor that this witness talking about
22 manner of death as homicide violates 702.
23
The threshold test for the admission of
24 expert testimony is whether scientific or other
25 specialized knowledge of the expert will assist the trier
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In the neighborhood of 40 to 50 suicides.
Not all guns necessarily.
Q Now you were licensed -- were you a licensed
pathologist in December of 1995?
A Yes.
Q Where were you working then?
A At that time I was living in Burley, or
actually in Heyburn. My practice was in Burley. I had a
private laboratory there, Mountain West Laboratories and
provided service to the local hospitals, Minidoka County,
Cassia Hospital, as well as to the Pocatello hospitals
and to provide some services down here in Twin Falls
County.
Q Now when you provided service in Twin Falls
County, do you know why that was? Do you know why a
local forensic pathologist wasn't used?
A Typically it's based on availability of
individuals with the background and skill of forensic
medicine and forensic pathology. I don't know at that
time whether Dr. Stone and Dr. -- I'm sorry, Dr. Martin
was here at that time I believe and Dr. Gray. I don't
know why except that perhaps they wanted someone with
more skills in forensics.
Q Are you aware if any of those individuals
have a specialty in forensic pathology?
A

Page 467
A Not to my knowledge. At that time the only
1
2 forensic pathologists in the state was Dr. Garrison and
3 myself. Dr. Garrison lives in Pocatello.
4
Q Did you perfonn an autopsy on December 21st,
5 1995?
A Yes, I did.
6
Q Where did you perfonn that?
7
8
A That was perfonned in the preparation room
9 of the Hansen Mortuary, which is located in Rupert,
10 Idaho.
11
Q Who requested that autopsy?
12
A Gene Turley, the county coroner.
Q For what county?
13
14
A Twin Falls.
15
Q From whom did you get the subject of that
16 autopsy?
17
A Would you repeat the question.
18
Q From whom did you get the body?
19
A The body was brought to me by Gene Turley
20 and accompanied with a number of investigating officers
21 at the scene.
22
Q And do you recall who the subject of that
autopsy
was?
23
24
A Jim Murphy.
Q At that time were you provided with a
25
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toxicology report on Jim Murphy?
A No.
Q Is that report, the toxicology report
incorporated into your autopsy report?
A No, the results were pending actually when I
released the report. They asked for that report as
quickly as possible. I don't believe I had all the
results back. I did not have the gun shot residue
studies. I received the studies I think within a week or
two or three.
Q And what about the gun shot residue study,
did you receive that at the same time?
A No, and it's very common. Coroner
jurisdictions where the evidence, for example, in a rape
case, the semen analysis may come months or weeks later
so the material trickles in to the coroner's office, not
to the pathologist.
The only time I would see the material would
be when I'm called upon in court. So often I'm made
aware of that evidence at that time.
Q Were photos taken during the autopsy which
you perfonned?
A Yes.
Q Who took those photos?
A I have a trained photographer Chris Clark.
Page 469
He is a -- he was a journalist photographer. I spent
months with him training him to do forensic photography
and he went to a nwnber of different courses.
Q Is forensic photography a specialty within
photography?
A I don't want to call it a specialty. There
are training programs you can go to and there are in
large medical examiner's offices fonnal positions for
that position, but most photographers who work with
pathologists are not required to have any kind of
certification. It is not a certified specialty.
Q When you testify in court on issues relating
to autopsies and forensic pathology, is it important for
you to have photographs to explain your testimony?
A Most definitely. A picture tells a thousand
words.
Q Could you testify effectively without the
use of photographs?
A I guess I could probably do so. I think it
would make it much more difficult. It would take a lot
more time, a lot more drawings. It would be difficult.
Q Do you think that the use of photographs
would assist this jury in understanding your testimony
today?
A Yes.
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.294 and still be physically functional?

1

OT

2

Unfortunately, yes. These are individuals
that can drive cars that cause an accident. 111ese are
individuals that can do extraordinary things. I wouldn't
call them extraordinary. They would do things they would
not do nornrnlly and they would have impaired judgment.
Q Have you personally seen examples of people
with high levels of alcohol in their blood functioning
physically normally?
A Almost on a regular basis. As a designated
examiner for the State of Idaho when I was in the state,
I probably saw two or three cases a week in the Burley
area and would testify in court to that cffect. So we
saw on a regular basis impairn1ent due to alcohol.
And of course any emergency room physician,
any physician that works in the emergency room, any
physician that works a mishap investigation is involved
with the effects of alcohol and the impact it can have on
that investigation, so yes.
Q Doctor, is it important in your profession
for you to be familiar with different types of weapons?
A Yes, all forensic pathologists receive both
fonnal training, most particularly what we call tenninal
ballistics. Tenninal ballistics is basically when the
bullet penetrates the body and its impact on the body.
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Forensic pathologists also study what we
call external ballistics. That's the ballistics
involving the bullet from the point it leaves the muzzle
to when it impacts the body.
And then we have what we call internal
ballistics. Internal ballistics deals with the point
where the trigger is pulled to the lock time of the
weapon to the impact of the firing pin upon the primer
and the bullet exiting the muzzle of the gun.
These are different phases that a
pathologist has to understand, but most particularly the
tenninal ballistics.
Q Do you yourself have any particular special
familiarity with fireanns which you use in your
profession?
A In the military course we use all kinds of
weapons. I have specialty training in a number of
different weapon systems. I'm an expert marksman. I
train regularly with weapons of all kinds.
I classify weapons too in our business and
we do all kinds of different kinds of munitions.
Munitions, for anyone who is familiar with the Vietnam
era, we have flechettes. We have sabots.
Yes, I work with all kinds of weapons on a
regular basis.
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Is that experience which you rely on when
analyzing evidence in gun shot wound cases?
A Yes, it is.
Q Have you testified in court based on that
particular expertise before?
A Yes, I have.
Q ln ldaho?
A Yes.
Q In Twin Falls County?
A Yes.
Q Are you familiar -- you mentioned it a
minute ago, you mentioned the word GSR or gun shot
residue, are you familiar with what that is?
A Yes, gun shot residue is analysis for
different components. It's primarily the primer. 111e
primer of the cartridge of the munitions has different
trace metals, barium, antimony, other trace metals that
are present. Mercury in the older primer systems.
And these residues, when the gun is fired,
are sprayed forth from the weapon in all different
directions. And you would think now that some guns are
more self-contained, automatic weapons are much more
contained, have less spraying. The revolvers have more.
The forcing cone in front of the barrel
which lies between the cylinder and the barrel is called
Q
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the forcing cone. That typically allows the gun shot
residues to splay outward and typically cover the hands
of the victims. They may go on to their clothing. They
may actually contact other people nearby.
Q You said hands of the victims?
A Excuse me, I should say the hands of the
person shooting the weapon. I'm sorry.
Q Do you use gun shot residue tests in
forensic pathology to reach a conclusion?
A Yes, I do.
Q Is that typical?
A Yes, it is.
Q Are you familiar with the gun shot residue
test done in this case?
A Yes, I am.
Q How many autopsies have you performed?
A Roughly a thousand.
Q And how many of those would you say have
been perfonned on victims of a violent crime?
A Between three and 400.
Q How many of those would have been victims of
violent gun shot wounds?
A Probably about half of those.
Q And do you have any idea how many of that
number would have been victims of suicide?
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A Yes, we basically have to tailor these for
the case we're talking about. We can, just for interests
of costs savings, we have to tailor it.
Q What are the typical reports that are done?
A Typically on a standard homicide case we do
a blood alcohol, we do a drug of abuse screen and any
substance found at the scene that is in question.
For example, a bottle of sleeping pills in a
suicide case we would go ahead and check for a
barbiturate level in that victim. If there are, for
example, Tagamet, which is used co1m11only for controlled
stomach acid production, we would order a drug level of
Tagamet to find out the level of that particular drug.
So it's tailored to the scene of investigation.
That's why it's so critical that the
investigating officers at the scene provide all of this
infonnation to us so we can obtain the proper studies.
Q Are you familiar with a toxicology report
that was done in the Murphy case?
A Yes, I am.
Q Do you know what things were tested for on
that toxicology report?
A On that screen we checked for the presence
of alcohol, drugs of abuse, as well as vitreous humor
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analysis that we obtained.
The blood alcohol level was .294, which is a
substantial level of blood alcohol. And the drugs of
abuse screens were all negative for cocaine, opiates,
amphetamines, cannabinoids and several others.
Q You mentioned vitreous humor as one of the
body fluids that's extracted. Is that extracted by the
coroner typically?
A Yes, it is. We want to obtain the vitreous
humor as proximate to the time of death as possible.
That's the first thing we want drawn there when they
arrive on the scene. The blood alcohol level and those
things don't change very much but vitreous humor does.
I'll explain why.
The vitreous humor is the large amount of
fluid in the back of the eye. The globe itself contains
vitreous humor. The potassium level rises after death.
The cells start to break down that line the retina, as
you know the retina or the eye. As the cells break down,
they release potassium. With the progress of time it's a
very measurable defined release of potassium.
So if we know what the potassium level is
initially of the vitreous humor, then to find the time of
death we can calculate back and detennine more or less
the time of death within a degree of certainty.
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Q Does a vitreous humor examination give you a
precise time of death.
A No, it's not precise. None of the methods
we have currently in the course of pathology is precise
in the tenns of minutes. We're talking about precision
in the manner of hours, not minutes.
Q Does that test give you a range?
A Yes, typically it gives us a range of plus
or minus three to six, three to nine hours, depending on
how many different approaches you take to the fonnula.
Q Now you mentioned a minute ago when you were
referring to the toxicology tests, you mentioned blood
alcohol. Is it necessary in your profession to be
familiar with the effects of alcohol on the body?
A Most certainly. As we all know alcohol
impairs judgment. It can cause degradation of
perfonnance and as such may result in behavior that is
not typically manifest in that person.
Q Is the affect of alcohol on a body different
in each individual depending upon the tolerance that
person has?
A Yes, it is.
Q Can you explain that.
A You have racial tolerances. As we all know,
it seems to be common knowledge that Indians have a
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difficult time, American Indians have a difficult time
with alcohol. And that's because their liver breaks it
down much slower than a Caucasian. So we have racial
differences.
We also have personal, interpersonal
differences. A person who drinks who is small in weight,
a woman, small woman, a large man would have differences
in the time of degradation of alcohol through the liver.
The liver metabolizes the alcohol through a
process, alcohol dehydrogenase. That is the enzyme
involved. One individual may have more enzyme than
another. He may metabolize alcohol quicker than that
other person.
Then lastly if you drink regularly, your
liver will respond by producing more of this enzyme. So
if you are a person that drinks on a regular basis a
substantial amount, you '11 be able to tolerate the
alcohol better and break it down faster and be less
impaired.
Q Is that similar to some sort of immunity?
A No, I wouldn't call it itmnunity. Immunity
is a different process. But tolerance is a better word
for it. You tolerate the alcohol level better.
Q Now is it possible, given the differences in
tolerance among individuals for a person to be at a .22
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Roughly 300 to 400 times,
2
Q And what's -3
A I'm sorry, TI1at's my cases I've done, I've
4 testified in Twin Falls County -5
Q What about in the whole State or Idaho I'm
1

A

6 talking about

7

A

8

Q

9

A

Probably 40 or 50 times,
Vv11at about in Twin Falls County?
Probably 15 to 25 times, I don't keep a log

l O of all of these.
11
Q Would you explain for us what types of
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where the pathologist is the head of the investigation,
In Idaho we have a coroner system where an
elected coroner, who may have background or not have
background, coordinates the investigation and may bring
on board a pathologist, either a forensic pathologist or
a general pathologist. That's a common situation in this
case,

Q Are you familiar with the county coroner for

9 Twin Falls County?

10

A

11

Q

12

investigations you undertake to gather facts as a

12

A

13

forensic pathologist?
A In addition to the external examination of
the body, what we call the inspection, we look at all of
the, what the victim was wearing, what he has on him,
what external wounds he might have, any impaling objects
of course that he may have, he or she may have,
Then we examine the fluids we gather from
the body, urine, blood, vitreous humor from the eye, a
number of different samples, gun shot residue from the
hands, fingerprinting is very important to identify the
victim, We often involve dental experts, forensic
dentists to assist us in identifying the victim in case
there is a question,

13

14

15
16
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10
11

died.

12

Q Is that examination just referred to
commonly referred to as an autopsy?
A An autopsy or a necropsy.
Q Now you mentioned some fluids that you
examined. Do you extract those fluids necessarily?
A No, I may have trained individuals. The
police departments have trained individuals, TI1e
coroner's office may have trained individuals. TI1ere are
techniques that are standardized, Anybody withdrawing
these fluids have to be trained in those techniques in
order to do it properly to avoid contamination.
In the State of Idaho we have a coroner
system, which is different than a medical examiner
system. Utah and Nevada have medical examiner systems
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believe it's the same county coroner that was present at

14 that time, Gene Turley, I think he has come and gone a
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We will examine then the internal organs,
1
2
both the hollow discus, by that we mean the stomach and
3
the intestines, the lungs, looking, for example, in
4
drowning cases or alleged drowning cases, looking for
5
water or the presence of diatoms or material that may be
in the water and naturally crustaceans, matter like this,
6
7
And then we would examine the actual organs
8
themselves, the brain, the heart, the liver, the spleen,
9
all the different organs of the body looking for patterns
10
of injury that may explain why the patient or the victim

2

Yes, I am
Do you know his name?
We've had several with curly hair. I

few times,
Q Are you familiar with Gene Turley's
training?
A Yes, I am
Q Did you participate in that training?
A Yes, I did,

Q With regard to autopsies and forensic
pathology that's perfonned in Twin Falls County, is it
cmmnon for the coroner to draw the fluids?
A Yes, it is.
Q Now when those fluids are drawn, do you rely
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on toxicology reports in your examination?
A Yes.
Q Would you explain what those are?
A Toxicology reports include blood alcohol
detennination. They include drugs of abuse, analyses on
the urine or the blood. There are a number of different
analyses. We have to tailor each toxicology examination
for the case. We can spend literally tens of thousands
of dollars if we wish to. We can run analyses virtually
on any chemical you are exposed to,
11
Like a mishap accident investigation -l 2 excuse me, may I get a drink for a moment?
13
THE COURT: certainly,
14
15

16
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19
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THE W1TNESS: I'm starting to gum up from a lack
of humidity here. I'm used to North Carolina where the
humidity is about 90 percent.
THE COURT: we '11 guarantee you there will be no
tropical stonns come through while you' re here.
THE WITNESS: There is one just off of Florida
right now where my friends are at.
THE COURT: come through Idaho I mean.
THE WITNESS: oh, okay.
Q (By Mr. Loebs) We were talking about
toxicology reports in general and you were mentioning
that there are any number of toxicology reports that can
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THE COURT: There is nothing wrong with it. It's
on. Maybe you could put it back because you're loud
enough so we won't need the mike for you.
MR. LOEBS: The only witness we have ever had that
didn't need the mike.
THE WITNESS: I'm a chief flight surgeon for the
US. Air Force stationed at Fort Bragg in the Joint
Special Operations C01mnand.
Q (By Mr. Loebs) What is the Joint Special
Operations Command?
A Joint Special Operations has to do with
counter terrorism. Our specific task from the National
C01mnand Authority is to counter any threat from the other
state terrorist groups or from individual terrorist
groups regarding the security of our country.
Q And what kind of expertise do you have to
have to have that position?
A Well, my primary expertise is an air medical
specialist and pathologist. I work with weapons of mass
destruction.
Q Were you working with weapons of mass
destruction when you lived in Burley, Idaho?
A No. Prior to that I did, but not while I
was in Burley.
Q When did you live in Burley, Idaho?
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Q Is that a different training program than
just regular medical school?
A Yes,itis. It'saresidency.
Q In what jurisdictions are you presently
licensed to practice medicine?
A I'm licensed in Utah, Idaho, fonnerly in
Nebraska and Michigan. Currently with the Air Force
we're worldwide as far as our medical qualifications and
licensure.
Q What medical board certifications do you
hold?
A I'm board certified in anatomical pathology,
clinical pathology and forensic pathology.
Q Now with regard to forensic pathology, is
there a special course work, is there a special training
for that deal?
A Yes, there is. In addition to the training,
on hands training, we have special courses we have to go
through certifying that we are capable and understand the
principles of forensic medicine, forensic pathology, take
our board examinations and continuing education after our
training. We have to keep up so many hours per year to
maintain that specialization.
Q Would you explain for the jury exactly what
forensic pathology is.
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A I lived in Burley, Idaho from 1987 to
2 1990 -- I've got to think -- 1997.
3
Q What was your profession when you lived
4 there?
5
A Pathologist, specializing in both
6 anatomical, clinical and forensic.
7
Q Can you give us an outline of your education
8 and medical training.
9
A Graduated from the University of Utah in
10 1978. Did a surgical internship in Detroit, 1978 to '79.
11 Did a year of family practice training at McKay-Dee
12 Hospital in Ogden, Utah, at which time I went in the
13 Air Force.
14
Four years in the Air Force, went to the air
15 space training program, a mishap accident investigation
16 program, a number of different training programs they put
17 us through. And I was stationed in USAFE, which is
18 United States Air Force in Europe. While there I was in
19 charge of both special operations involving primarily the
20 Middle East.
21
Q And after that you came to Burley?
22
A Yes. No, I'm sorry. When I left the
23 Air Force in 1983, I went to Creighton University in
24 Omaha, Nebraska where I trained in pathology. That was a
25 four year training program.
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Forensic pathology is the application of
clinical and anatomical pathology to medical legal cases.
Forensic pathology is concerned primarily with the manner
of death, as well as the cause. You have cause of death.
You have manner of death.
Manner of death includes accidental death,
natural death, natural causes, natural disease, suicide,
homicide, and then lastly, undetermined. So the manners
of death are very important to the legal system as to
whether or not to prosecute someone.
Q Now to be an expert in forensic pathology,
do you have to necessarily know about anatomic and
clinical pathology?
A Yes, you do. Understanding pathology of a
body is critical, the fluids. There are a number of ways
in which the body responds to trauma, whether it's selfinflicted or inflicted by someone else, during the course
of an accident, motor vehicle accident. All of these
things are required, the understanding of general
principles of pathology, both clinical and anatomical.
Q Doctor, have you testified as an expert
witness in forensic pathology in the courts of the State
of Idaho before?
A Yes, I have.
Q How many times would you say?
A
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and you're swabbing the palms, putting those back into
their container labeled the left palm, for example. And
then taking out the left back Q-tip, swabbing the left
back of the hand with the nitric acid and putting them
back in the nitric acid Q-tip container left back.
Q Now to do the test properly five years ago,
did you have to swab each hand back and palm?
A Yes.
Q And I don't know if you were present during
Bill McDaniel's testimony. Do you know what he did in
this case?
A No, I do not.
Q Okay. I want you to take a look at State's
44. The sentence on there, that says, "Levels of bariwn
and antimony indicative of gun shot residue were detected
only on the hand swabs labeled right palm and left palm. 11
And the paragraph above it says, "Hand swabs
only of the gun shot residue kit were examined for the
presence of two elements barium and antimony indicative
of gun shot residue. 11
Now if this test was done properly, did the
A TF look at both palm and back?
A Yes, they would.
Q And does that laboratory report indicate to
you in your experience that they found it on the palms
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and not the backs?
A Yes.
MR. BRODY: I have no further questions.
THE COURT: Does that bring up anything further,
Mr. Robinson?
MR. ROBINSON: Just briefly, Your Honor.
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1
MR. HANSEN: No, sir.
2
THE COURT: Then the witness is excused as a
3 witness and may remain as a spectator.
4
You may call your next witness. The State
5 may call its next witness.
MR. LOEBS: Your Honor, the State calls Dr. Kerry
6
7 Patterson.
8

8
9

2
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would object to the use of the GSR kit which has been
proposed for demonstrative purposes. 111e testimony is
that this is not the same kit which was used in this
case.
THE COURT: well, it's never been introduced into
evidence. It has been used. \Vhat' s been done will
remain in the record, but 52 will not be admitted into
evidence.
THE WITNESS: DO you want these?
THE COURT: Yes, it has not been admitted but
we' U have that as a -MR. BRODY: May Lieutenant Chambers be excused. I
believe he may want to hear the testimony of the next
witness.
THE COURT: Any objection to Detective Chambers
being excused?
MR. HANSEN: I'm sorry. He may want to hear
the -MR. BRODY: May he remain in the courtroom?
MR. HANSEN: Asswning that he is not recalled. I
don't know if they intend to recall him for rebuttal.
THE COURT: If you don't have any objection, he
will be excused and not be recalled.
MR. HANSEN: Thank you, Your Honor.
THE COURT: Do you have an objection?

RECROSS EXAMINATION
BY MR. ROBINSON:
Q Now, Detective, you've testified based on
infonnation from the prosecutor and myself that proper
procedures probably weren't followed in this case,
correct?
A Yes.
Q So it's safe to assume that proper
procedures weren't followed during the collecting of the
GSR?
MR. BRODY: objection, Your Honor.
THE COURT: objection will be sustained as
argumentative.
MR. ROBINSON: That's all I have, Your Honor.
MR. BRODY: No further questions.
THE COURT: You may step down.
MR. HANSEN: Your Honor, at this time the defense
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KERRY
PATTERS ON,
being
called
as
a
witness
on
behalf of the State, was
JO
11 duly sworn and testified as follows:
12
13
THE COURT: Please be seated at the witness stand.
14
DIRECT EXAMINATION
15
16 BY MR. LOEBS:
Q Sir, would you state your full name.
17
A Kerry Blaine Patterson, M.D.
18
Q Would you spell your last name for the
19
20 record please.
A P-a-t-t-e-r-s-o-n.
21
22
Q What is your present occupation?
A I'm a chief flight surgeon.
23
24
MR. LOEBS: Excuse me, Your Flonor. There is
25 something ,vrong with the mike.
9
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Q In every suicide with a hand gun that you've

1

investigated, you testified earlier that the gun would be
held nonnally, is that right?
A Depending upon -- if it's a hand gun, yes,
nonnally.
Q And a gun like this, wouldn't that be
awkward to hold it with one hand rather than two?
A I think it would depend upon the individual
and how they felt at that time. It would not be uncommon
for an individual to hold a gun in normal sequence and
put his other hand around it to stabilize it, to bring it
up to their face or wherever they were making contact
with, but then you would have, that hand would be in
close proximity to that cylinder and the barrel and you
should have some gases coming out and searing and putting
residue on that hand, that palm.
Q So you could get gun shot residue on both
palms doing it that way, correct?
A You would get it on one pahn, not both
pahns.
Q If you held it like this? (Indicating.)
A Well, if you held it in your hand like this,
then you should get it back on the back of your knuckles
here and here. (Indicating.) And if you're using this
hand over the barrel and over the cylinder, then you

2
3
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would probably have it on the inside of your left palm.
Q What about if you were holding -- do you
have the exhibit?
A No, the clerk has it.
MR. ROBINSON: could that be handed to Detective
Chambers.
(Exhibit handed to the witness.)
MR. ROBINSON: can I approach, Your Honor?
THE COURT: YOU may.
Q (By Mr. Robinson) Detective, if somebody
was holding the weapon somehow like this, would it be
possible to get residue on both palms? (Indicating.)
A You would get some residue on both palms.
But the way you're holding it, you would also get it on
the back of your hand here and the back of your hand here
from the barrel. (Indicating.)
Q But if the back of the hand wasn't checked,
we wouldn't know if there was residue or not, correct?
A That's correct.
MR. ROBINSON: That's all we have, Your Honor.
THE COURT: Redirect examination.
MR. BRODY: Thank you, Your Honor.
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REDIRECT EXAMINATION
BY MR. BRODY:
Q You indicated that if you held around the
cylinder of the weapon when it was fired, something about
searing on the hand. What is searing?
A Searing would be the result of the gases
that are discharged between the cylinder and the barrel
out this little gap right here. (Indicating.) If you
have your hand over the top of it, you're going to get
that flame that is from the burning process of the gun
powder that is going to come out and is actually going to
put a line across the palm of your hand right in here.
We have had several homicides, or excuse me,
suicides where the individuals have covered themselves up
and discharged a weapon and you can actually see that
line upon the covering that they put over them. And it's
something we would nonnally look for on the hands and any
material that was in and around to see where· the weapon
was in close proximity to the material.
Q Now I want to you have look at State's 44.
Is that there on the desk in front of you?
A Yes.
Q Good. That was the K.inderprint Company gun
shot residue collection kit?
A Yes.
Page 445

Q Did you ever use those?
2
A Yes, it's the same type of kit we have here;
3 although, this is a newer kit that we now use that
4 contains only the scanning electron microscope disks.
5
The kits we used previously were a dual use
6 kit that had the nitric acid swabs as well as the
7 scanning electron microscope disks.
Q Did you ever supply a fingerprint and gun
8
shot
residue collection kit to the sheriff's department?
9
10
A We interchange regularly depending upon who
11 has supply and need at the time. And I believe, if my
12 . memory serves me correctly, I'm not sure but I believe
13 the kit we used was a kit we got from my department.
14
Q And did your department commonly use those
15 five years ago?
16
A We were using both the acid swabbing and the
17 sticky disk examination kit.
Q The one that you used today to kind of show
18
19 the jury what a kit meant, is that the same as the one
20 used five years ago?
21
A It's part of the kit. The one that we had
22 at that time contained a series of Q-tips with a nitric
23 acid solution and each series of Q-tips are labeled left
24 palm, right palm, left back, right back, so that you're
25 using those specific Q-tips dipped in this nitric acid
l
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my testing it. I didn't look at those labels.
Q And you testified that if someone did place
a fingerprint on it, a detective, that would not be
proper procedure?
A That is definitely not proper procedure.
Q You stated there were five -- well, there
were six shells in the gun, correct?
A Yes.
Q Five were shot or spent and there was one
intact?
A Yes.
Q Did you check any of those for fingerprints?
A I don't recall whether we processed those
for fingerprints or not, but it would be my routine
procedure to do so.
Q And you would have made a report on that?
A Yes.
Q What would be the proper way to pick up a
weapon at a crime scene in your experience?
A It would depend upon the weapon.
Q This revolver, what would be the proper way
to pick that up?
A I would nonnally pick that up consistent
with nonnal handling, wearing gloves possibly in the area
of the pistol grips that have the checkering or the
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a single action revolver?
A Yes.
Q And you've seen that in the past?
A Yes.
Q And to get blow back does it have to be a
contact wound?
A Contact or close contact.
Q Whal would you consider close contact?
A I believe I said there was a hard contact;
in other words, the muzzle of the weapon is pressed hard
against the skin. That actually seals the barrel against
the tissue.
And then you have a loose contact where the
barrel is against the skin but is not sealed tightly so
that there is some discharge of the gun shot residue in
and around the outside of the barrel.
And then if you have it back just a short
distance, maybe less than an inch or something like that,
then you have a really loose material and you might get
less blow back.
Q So if it is an inch and a half, an inch to
inch and a half, it's conceivable not to have any blow
back?
A Again, it would depend upon the weapon and
the type of ammunition.
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neuroing where my fingerprints or fingerprint would not
Q You know what type of ammunition this pistol
be developed during a nonnal processing technique.
2 had in it, correct?
A It was loaded with Federal .22 Long Rifle.
3
Q If it was picked up by the barrel
4
hypothetically, could that have an affect on fingerprints
Q So an inch or inch half with this type of
or any kind of residue on the barrel?
5 weapon would probably not have any blow back, would it?
A Probably would not.
6
A Yes.
Yau
stated
there
was
no
value
or
evidentiary
Q When you were checking this weapon for
7
Q
value to the bullet that was given to you, the spent
8 fingerprints, it would be good to know how many people
bullet?
9 had actually handled this weapon, wouldn't it?
10
A I would probably obtain that infonnation
A Yes.
11 from my chain of custody list. If I had a question on
Q Now you talked a lot about the number of
suicides you've seen over the years and blow back, not
12 the number of people that had handled it for whatever
having blow back. Is there blow back in every suicide
13 reason, I would probably ask the investigator.
14
But I would normally just look at my chain
you've been involved with?
15 of custody list to see where it had been and then going
A It depends upon how the weapon was applied
16 from my investigation of what the case may have been, how
during the suicide process.
17 it was used, whether it was suicide or homicide or
So
I
guess
the
answer
would
be
no
or
on
some
Q
18 something like that.
suicides there is no blow back, is that ri.ght?
Q Did you look at this in this case?
19
A In most suicide cases that I have, depending
A l examined the chain of custody, yes,
upon the weapon it is, I usually find some blow back
20
21 because I had to sign it off.
material but not always.
22
Q How many people handled it before you tested
Q So it is possible not lo have blow back with
23 it?
a suicide?
24
A I would have to refer to the sheet to be
A Yes.
25 precise, but I believe there was two.
Q Is it also possible to commit a suicide with
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My understanding now is that the State does
not intend to call Kathy Murphy as a witness. If that is
true, I would expect that if she is to remain in the
courtroom, she not be allowed by the court to testify in
case the State decides to change its mind.
THE COURT: That would be my understanding, she is
not going to be a witness. If the State changed its
mind, I would allow to you raise that objection outside
the presence of the jury prior to her testifying.
MR. HANSEN: Thank you, Your Honor.
THE COURT: In fact, I'll ask that the State move
outside the presence of the jury to allow her to testify
rather than call her and then have the jury removed.
At this time we'll all rise and bring in the
jurors.
(Jurors returned to open court.)
THE COURT: will counsel stipulate the jurors are
all present and in their proper seat?
MR. HANSEN: Yes, Your Honor.
MR. BRODY: Yes, Your Honor.
THE COURT: At this time then, when ready, the
defense may cross examine.
MR. ROBINSON: Thank you, Your Honor.
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were the sticky disks?
A Yes.
Q They weren't examined?
A Yes.
Q So for your demonstration, collecting the
back of the hand with the disk, from what we have in
front of us, we can't tell if that was done, is that
correct?
A What has happened here is the kit that was
used for this process is a kit that we no longer
purchase. It is a dual use kit. It has the nitric acid
swabs which require the swabbing of the back of the left
hand, the palm of the left hand, back of the right hand,
palm of the right hand. You have designated swabs for
each one of these areas. With the sticky disks you use
that to do the entire hand.
Q So then the ten minutes you talked about
this test in this kit has nothing to do with this case at
all, correct?
A This type of kit was not used or this
examination process was not used in this examination
here.
Q And the only thing that we can tell from
this report is right palm, left palm, correct?
A Yes.
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You testified a lot about fingerprints and
lack of fingerprints on a gun, correct?
A Yes.
Q You didn't find any usable fingerprints on
that weapon, is that right?
A That is correct.
Q And you testified that how the gun is
handled prior to your testing would have an affect on any
fingerprints found or not found, is that right?
A Yes.
Q And you stated, the prosecutor asked you,
well, if it was left in the trunk of a car or on a desk,
you said well if it's already been tested then you
wouldn't have any worry about the chain of custody, is
that right?
A That is correct.
Q But if a gun was placed in a bag, taken out
of the bag and left on a desk prior to you testing it,
there is no way to tell if any fingerprints were smudged
or removed, is that right?
A That is correct.
Q And from looking at those evidence bags, at
least two other people had access to that gun prior to
you testing it, isn't that right?
A I'm not sure who had access to it prior to
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CROSS EXAMINATION
BY MR. ROBINSON:
Q Detective Chambers, now you testified about
the kit collecting GSR, correct?
A Yes.
Q When you demonstrated to the jury you took
the little vial with the sticky pad on it and went across
the back of the hand, the palm, is that right?
A Yes.
Q You looked over, I believe it's State's
Exhibit 44, that's the lab report?
A Yes.
Q And you read through that, correct?
A Yes.
Q And in that report the only thing tested
were swabs from the left palm and the right palm, isn't
that right?
A It indicates that the levels of barium
antimony were indicating gun shot residue on the left
hand swab labeled right palm and left palm.
Q Okay. Does it also say that gun shot
residue was detected only on the hand swabs labeled right
palm, left palm?
A Yes.
Q It also says the SEM disks, which I presume
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nonnally to get gun shot residue on your palms and not on
1 get gun shot residue on their palms and not the back of
the back of your hands?
2 their hands?
A If I had it on my palms and not on the back
3
MR. HANSEN: Your Honor, I'm going to object. The
of my hands, I would be questioning whether or not this
4 question calls for speculation. Furthennore, there is no
weapon had been fired by the individual.
5 foundation that swabs were ever made on the tops of the
Q Why is that?
6 hands, only the palms.
A
Well, as I stated, during the norn1al firing
7
MR. BRODY: Your Honor, I believe it calls for an
process, because the gases are coming out here, then they
8 expert opinion, not speculation and I believe 44
should be on the back of my hands. (Indicating.) The
9 addresses that.
only way it could not be on the back of my hands is if
10
THE COURT: The objection will be overruled. The
something was covering my hands to protect them from that 11 witness may answer the question.
surface, protecting the surface from the residue to
12
THE WITNESS: Could you restate the question
13 please.
become deposited.
Q What kinds of things could protect the back
· 14
Q (By Mr. Brody) In your training and
of the hands from getting that on them?
15 experience and your examination of State's 3, can you
A The person could be wearing gloves but then
16 figure out how someone could shoot themselves with
you would not have it on the palms of your hands. You
17 State's 3 and get gun shot residue on the palms of their
18 hands and not the backs?
could be up against something else.
For example, if I was up against the wall
19
A Not in my experience.
20
Q Why is that?
like this, the back of my hand, then I may not have it on
21
A If a person is going to shoot themselves,
the back of my hand but I still should have it along this
area of my fingers. (Indicating.)
22 they're going to probably handle the weapon, depending
Or if somebody had their hands over the top
23 upon the type of weapon they're using, in a nonnal
24 manner.
of my hands.
25
To handle it such that you only find it on
Q If somebody had their hands on top of yours?
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A
Q

Yes.
How long does gun shot residue stay on the

hands?
A Stay on -- I'm sorry?
Q The hands.
A The hands? It's a very light material.
After about two hours of nonnal activity of an
individual, it's very questionable. Two to six hours is
pushing it. Anything after six hours we don't even
conduct the test.
Q What if someone's dead?
A 111en as long as the hands were protected and
not being bounced around or wiped down in any process
like that, then they should stay there indefinitely.
Q How are they protected at a crime scene?
A During nom1al processing in a crime scene
investigation we would routinely bag the hands; in other
words, we would take a paper bag and physically lift up
the hand and put it over the top of the hand and secure
it so that the hand was protected from cross
contamination. And if anything did fall off the hands,
it would be inside the bag.
Q Now in your experience with gun shot
residue, in your training, could you figure out a way
where somebody could shoot themselves with State's 3 and
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the palms of your hands is inconsistent with what I've
learned in my years of experience and training.
Q Can you figure out a way they could hold it
like that and just get it on their palms?
A I cannot.
MR. BRODY: I have no further questions.
THE COURT: At this time before cross examination,
we' 11 be in recess for ten minutes.
The jurors are admonished not to discuss
this case among themselves or with others during the
recess.
l guess for the record Exhibit 3 will be
admitted.
(Court recessed.)
(Court reconvened outside the
presence of the jurors.)
THE COURT: Anything to be brought up before we
bring in the jury?
MR. HANSEN: Yes, Your Honor.
THE COURT: okay. We'll be seated.
MR. HANSEN: Previously counsel approached the
court about the matter of Kathy Murphy remaining in the
courtroom during testimony of other witnesses. Yesterday
we had talked about her being excused if she were to be a
witness after the children testified.
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the cylinder?
A Cylinder, I'm sorry.
It allows this to rotate. But there is a
slight gap that this gun powder residue burning, the
gases will be expanded out. And of course when the
bullet comes out the end of the barrel, you have the same
gases coming out and you get a plume of soot, powder,
unburned powder grains and particles that will envelope
the weapon as well as the shooter's hand and become
deposited on the gun and the shooter.
Q Maybe if you could close that box. I don't
know if anybody can see you as well.
A (Witness complied.)
Q How do you check for the existence of gun
shot residue on someone's hands.
A You use a specifically designed kit that we
buy in law enforcement that has basically a nitric acid
swabbing process. And due to the differences between
center fire and rim fire cartridges in the primer
compound used for .22' s versus your larger caliber
weapons, we now use a nitric acid swab and a special
little sticky disk that is used in the scanning electron
microscope that examines the contents on top of that
disk. You 're actually swabbing the backs and palms of
the hands with this process.
Page 427
MR BRODY:

If I may approach, Your Honor.

2

THE COURT: YOU

3

MR. BRODY:

may.

If I could get this marked as State's

4 52.

I
I
I
I

I
I
I
I

5
6

(State's Exhibit 52 marked.)
MR HANSEN:

we have no objection to its use for

7 demonstrative purposes.
okay.

8

THE COURT:

9

Q

(By Mr. Brody) What is that?

JO

A

It is a plastic sealed envelope that

11

contains a gun shot residue evidence kit. It was
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manufactured by Kinderprint Company, which is the company
that I purchase latent fingerprint equipment and firearms
identification supplies from.
Q

It that a pretty typical gun shot residue

test kit?

A Yes, this one is designed for the scanning
electron microscope, which is what they are apparently
using on all gun shot residues now.
Q

And could you just open that up and show the

jury what's in there and how you would swab somebody's
hands to get that residue.

A (Witness complied.)
The kit contains an envelope which has a lot
of basic infonnation that is required for the analysis of
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Page 428
the case: the date, the suspect, victim's name, and the
officers involved, date and time collected.
Then, of course, it has on the back of the
envelope a chain of custody area where you document who
you got the kit from, who you gave it to, where it went
so you've got your chain custody.
The kit contains two sets of rubber gloves
or a pair of rubber gloves for the individual that is
doing the swabbing to wear so that he doesn't get, if
there is anything on his hands, he's not contaminating
the surface.
It has an instruction kit or an instruction
sheet that shows how the process is to be done. It
actually has a photograph so that you can see what's
supposed to be done in relation to this process.
And then you actually have the, in this case
the little sticky disks; one for the right hand, one for
the left hand. You open the kit and it has a little
cylinder on it that has an adhesive. This is designed to
go inside the scanning electron microscope and they will
examine what is on this sticky disk.
The officer is basically to swab the hand.
The adhesive will pull any of that gun shot residue
that's on the hand off on to the disk and it will become
visible if it is there during the microscopic
Page 429

examination.
Q now You talked a minute ago about how it
2
3 gets on your hands. Is that typically when the weapon is
4 discharged?
5
A During the normal discharge of a weapon
6 you're going to, like I said, you're going to get this
7 gas that's going to come out between the cylinder and the
8 barrel and it's going to be deposited nonnally on the
9 back part of the hand, along this side of the knuckles
l 0 and down alongside of the fingers here. (Indicating.)
11
Q How can it get on your palms?
12
A Through probably various handling. If I
13 pick up this gun, my nonnal handling and moving this
14 weapon, even though I haven't discharged this gun, if
15 there was any gun shot residue on this weapon, I'm
16 getting it on the palm of my hands.
17
If I was in a defensive mode and somebody is
18 pointing a gun at me and I'm putting up my hands to kind
19 of defend myself from this and if it was discharged, then
20 these gun shot residues will travel a certain distance
21 with that bullet before they start to lose momentum and
22 drop off. They could become deposited on the palms of my
23 hands and very lightly on the back, but the majority
24 would be on the palms.
25
Q Would it be unusual in shooting a gun
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his possession when it was recovered at the crime scene?
A No, it's not. My investigators routinely
will check out evidence from the evidence facility for
examinations, viewing by witnesses or so forth.
Our requirement is that as long as it is in
their possession, they must maintain control of that
weapon so that it cannot be contaminated in any such way.
Q How would they maintain control of the
weapon when it's in their possession?
A By keeping it locked up and in their
possession where they have control over it at all times.
Q Do investigators ever keep a weapon locked
in the trunk of their car?
A Yes.
Q And does that pose a problem for you?
A No, it does not. If the weapon has not been
examined and is going to be examined, whether it's for
latent fingerprints or other type of physical evidence
that might be on the weapon, then how it is transported
may cause me some problems.
But if the weapon has already been examined
and they are going to use it for whatever purposes in
their investigation, locking it in the trunk of their car
would not cause a problem.
Q What would transport have to do with
Page 423
examining the weapon?
A Well, if it's not properly packaged during
transport, then there could be some contamination and
evidence could be lost.
Q What about if it's kept in a desk or some
other area in the office?
A Again, the question would be whether or not
it had been examined yet or not. And if it had been
exanuned, then there wouldn't be a problem. As long as
it was contained and the security of the weapon so no one
has access to it other than the investigator who checked
it out, then there would be no problem.
Q If you could look in that box, if you could
be handed the box that State's 3 has been kept in, are
there any evidence envelopes in there?
A I'm sorry?
Q Are there any evidence envelopes in there?
If you could, hold one of those up for the jury.
A (Witness complied.) We have three actual
evidence envelopes contained here.
Q Okay. And do you recall how the gun was
packaged when you got it?
A As I recall it was contained in this
envelope right here. (Indicating.)
Q And was it wrapped in anything?

SABRINA TORRES, CSR #377

Page 424
It's just a standard brown envelope that's
been sealed with our evidence tape as well as the
evidence tape from the various agencies that also
examined the weapon.
Q And if a gun were packaged like that, would
there be a problem if it were in an officer's possession
for a period of time?
A No.
Q And does having a gun in a desk necessarily
destroy chain of custody on a weapon in court?
A Not as long as the officer has control of
that desk.
MR. BRODY: If the witness could please be handed
State's 44.
(Exhibit handed to the witness.)
Q (By M:r. Brody) State's 44 is already in
evidence but I would like you to take a look at that.
If you can, indicate what that is.
A It is a Bureau of Alcohol, Tobacco and
Firearms laboratory report, a copy of one, submitted to
the -- let's see. It's from Special Agent Steve Thorne
and it's addressed to, or signed by William D. Kinard, a
forensic chemist for the ATF.
Q Does the Bureau of Alcohol, Tobacco and
Firearms do any testing of gun shot residue or firearms?
A
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Yes.
Q Do you have any training in gun shot
residue?
A Yes. Part of my forensic training in
fireanns identification covers the process of distance
detennination in relation to gun shot residues and the
examination of -- or the collection of gun shot residues
from victim's or suspect' s hands.
Q What is gun shot residue?
A During the discharge of a weapon -Q And you can -- it might help if you can show
on State's 3 if you want to use that to show the jury.
A You have the bullet itself that when it is
discharged you have a mixture of chemicals that make up
the primer compound. And you actually have the gun
powder itself that are within the bullet during the
discharge that are burned, ignited by the primer compound
when it is set off by the firing pin.
These various chemical compounds during the
firing of the weapon, and in this case, will be
discharged between the cylinder and the barrel. We have
a slight gap in here that allows this barrel to rotate to
bring up the next round. (Indicating.)
And during each firing process -Q You said barrel. Do you mean the barrel or
A
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A Yes.
Q I want to talk about that area of the gun.
How would you describe that area of the gun?
A That is the called the bottom of the grip or
the bottom of the frame strap.
Q And on that gun is there a metal area in
between the two panels of the barrel stocks you talked
about earlier?
A Yes, the frame goes all the way around and
along the grip area and you have the plastic grips on
each side.
Q Would you expect to find a good latent in
the area where that evidence sticker is on a weapon like
that if it's handled normally?
A I would not because it is not consistent
with normal handling and discharge and loading of a
weapon.
The only other situation where it might be
is if maybe somebody might rest their palm like this, in
doing the aiming process actually maybe held it like
that (Indicating.) I have seen people shoot that way
but it is more common to use hands this way and not on
the bottom.
Q One other question about fingerprints in

Page 419
general. How long can a fingerprint stay on an item?
A Depends upon the environment which it's in,
the surface it is on. Fingerprints have been found on
paper that is as old as 40 years old. I have had
fingerprints put directly on to a surface and not being
able to lift them right after i1mnediately depositing them
myself.
Q And I'm sorry I do have one other question
about the condition. Is it more or less likely to get a
good latent value in a dry cold climate or a wann hwnid
one?
A More in a wann humid one. Again, it depends
on the individual and what's on his hands at the time.
Q Now I don't believe you were in the
courtroom when the previous witness testified, were you?
A No.
Q When Bill McDaniel testified he spoke about
how Kelly Wilson may have deliberately put a fingerprint
on State's 3. Is that proper procedure?
A No, it's not.
Q Should Kelly Wilson have done that?
A He should not have done that.
Q Now if -- and that witness has been
discussed by other witnesses so I don't want to go into
what knowledge you may have about that, but would Kelly
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1 Wilson's fingerprint necessarily min other fingerprints
2 on the gun?
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By putting his fingerprint on the bottom
here, the question would be whether or not there would be
some fingerprints that he may have smudged at the time he
touched the weapon because he would have had to have held
the weapon to put whatever print that he put upon this
surface.
So in handling the way I'm handling this
weapon, now I've got to hold it around the cylinder area
to touch the bottom of the grip area. (Indicating.) So
potentially if there were something here, he could have
smudged that area, yes.
Q And can you indicate whether that for sure
happened or not in this case?
A In my processing we did find some latent
fingerprint residue with some minor ridge detail. There
was no indication that those prints had been smudged.
They were of what I would classify a finger mark lightly
touched and moving of the finger but there was
insufficient ridge detail for comparison.
Q If there is a latent print on an item and
another latent print is put on top of it, is it possible
to still examine those latent prints?
A Yes. You can actually examine the latent
A

Page 421
and detennining the direction, the way the ridges are
flowing and separate the two out. It can be done. It is
difficult and has been done.
Q Can you give an opinion whether if Kelly
Wilson did that that it would hann the defendant?
MR. HANSEN: Your Honor, objection. Calls for
speculation. I think it's outside this person's area of
expertise. It goes to the ultimate question for the
jury.
The question of whether it hanns the
defendant is not one for which this witness -THE COURT: The question is overbroad. The
objection will be sustained.
Q (By Mr. Brody) I want to ask you a few
questions about chain of custody and I don't know whether
you're familiar with what happened in the chain of
custody in this case, are you?
A Only that portion that pertains to my
handling of the weapon.
Q So I just want to ask you some questions in
general and I think we'll have to leave it to other
witnesses to talk about what actually happened. But I
want to ask you about how guns would typically be handled
in a chain of custody in your department. Is it a
problem if an investigating officer keeps a fireann in
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Page 414
that are taken at the time of arrest or during the
elimination process.
We examine that latent to see if it has
sufficient ridge detail. H has to have enough ridge
detail for me to feel comfortable to even start going to
even make a comparison.
I nonnally use -- if I can see six points
right off the bat visible within that print, then I know
I can probably find eight, nine or ten through closer
examination.
In this situation the latent fingerprint
that was, the residue that was on here was insufficient.
It lacked sufficient ridge detail to make a comparison.
Q Now is it unusual to find 110 latent prints
of value on a particular evidentiary item?
A Well, it's not like it is 011 television
where they routinely find fingerprints and can identify
who the person is within the next 30 minutes when the
program ends or the hour or so forth. Everyone is
different. We all perspire at different rate. Some
hands of people their skin is much dryer. Some people
are sweating a lot more. We move through our daily
processes handling various items.
So if our hands have perspiration on it and
by touching this surface I'm leaving a fingerprint, but
Page 415
if I have put my hands in my pockets, maybe I've wiped
that fingerprint residue off. 111en when I touch this
surface, I may not leave a fingerprint that is of value.
Or I may pick up, and noticing the lady here
on the jury that has basically rubbed the front of her
chin here with her hand, she's picking up some of the
oils that are on her face and now is on her finger. Now
I have just done the same thing and by touching this
surface I'm going to leave a better print because I've
picked up some contaminants off of the oils from my face
and deposited it on this surface.
What the surface is on or the surface that I
touch has a lot to do with it. If I have a dusty or
dirty surface, then the dust is going to stick to my
fingers and l 'm not going to leave a latent print.
Q Do weather conditions affect at all whether
you leave a print?
A Yes, the environment the surface is in, hot
and dry, rained on, all of this stuff comes into play
when it comes to looking for latent fingerprints whether
you will find something of value or not.
And how we hold the item has a lot to do
with it. The surface of the item has a lot to do with
it. 111ere is a lot of variables that come into play that
will dictate whether or not you will or will not find
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Page 416
latent fingerprints.
Q Have you ever put a fingerprint on a gun
deliberately and not have it show up?
A In my training processes and through my own
research to detern1ine whether or not a certain surface is
compatible with latent fingerprints I have run tests on
various weapons, papers, pipes, different pieces of
evidence that may come in to sec what type of latent
print that I can develop on, what techniques work the
hesl for that type of surface.
Q Have you ever done that on a gun?
A Yes.
Q What have you discovered?
A On weapons I have found that it is very
difficult to get fingerprints off of guns for a variety
of reasons. 'foey have a lot of times got gun shot
residues on them from the discharge of the weapon. They
may be excessively oily. The actual design of the weapon
is not consistent with leaving good fingerprints.
When you look at this revolver you have what
is called -Q Just for the record you are holding State's
3 at this point, correct?
A Yes, a cross hatch or neurosection here on
the grip that is designed to allow for more easier
Page 417
handling during the discharge of the weapon, but it's not
a smooth surface for fingerprints. It is very difficult
to get something off.
Q I want to ask you one other question about
fingerprints on that particular gun. On a gun like that
if it's handled nonnally, where would you expect to get a
fingerprint if you got a good one?
A Well, to fire this weapon you're going to
hold it in your hand like so. (Indicating.) So with
this type of weapon and the type of grips that you're
going to have to have on it, you're going to have ridge
detail possibly down the inside of this, or the outside
of this back strap, the inside of the strap here and if
you lay your finger maybe alongside the side of the
cylinder here.
During the loading process, which you have
to open up the loading gate and then cock the weapon to
remove or tum the cylinder to load it, you might have
some fingerprints around here. (Indicating.)
But during a nonnal shooting and discharge
of the weapon, the weapon does have a recoil. Your hand
is moving. So during the moving process you may be
smearing what is already on there.
Q And I want you to take a look at that weapon
on the bottom of the frame. Is there a red exhibit
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What was -- what did your examination of
that weapon show in tenns of push off?
A There was no push off available here. You
could not drop this hammer by pushing on it.
MR. BRODY: I would like to at this point -- there
is a strap that's put on there for safety by the
bailiffs. I would like at this time if the bailiff could
maybe cut that and could you demonstrate how that weapon
has to be operated to discharge for the jury.
THE COURT: rs the weapon at present still loaded?
MR. BRODY: No, Your Honor.
THE WITNESS: I was going to check that, Your
Honor, before we do that.
(Bailiff removed safety strap.)
MR. BRODY: Point it in a safe direction to
demonstrate.
THE COURT: There are people in all directions.
11rn WITNESS: The weapon is unloaded.
To fire this weapon you have to physically
cock it this way. And then by pulling the trigger, you
drop the hammer. (Indicating.)
You cannot cycle the weapon back in double
action process just by pulling the trigger. You have to
physically cock it and pull the trigger.
I have it in this position right now, in the
Q
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Page 411
1 safe position. It does have what is called a hammer
2 block, which is this little lever right here, which
3 actually prevents the hammer from striking the firing
4 pin. (Indicating.)
5
In a normal shooting position this would be
6 down so the hammer could come all the way forward and
7 keep it nonnally in a safe position in this type of
8 situation.
9
Q (By Mr. Brody) And you mentioned a minute
10 ago as well about the trigger pull. Is three and a
11 quarter pound typical on a single action?
12
A Yes.
13
Q I want to move on to the fingerprints you
14 mentioned a minute ago. You indicated that you tested
15 State's 3 for latent fingerprints?
16
A Yes.
17
Q How did you do that examination to see if
18 there were latent prints on it?
19
A There are a variety of processes we can use
20 to process an item for latent fingerprints. We can use
21 powders. We can use chemicals.
22
In this situation I used what is known as a
23 fuming process using cyanoacrylate ester, which is
24 commonly referred to as super glue. It's the same stuff
25 that you go out and buy on the market in a little tube
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Page 412
that glues your fingers together.
Q How do you get that on the gun? Do you just
gob it out of a tube on there? What do you do?
A Well, I have law enforcement supply houses
that supply me with this material in special latent
fingerprint processing envelopes. It's a jellied fonn.
I put it in a fuming chamber similar to an
aquarium with a iid on it so that I can control the
vapors that are generated by the super glue, put the
weapon inside, close the lid on it and let the fuming
process take place.
What happens is the moisture contained in
the latent fingerprint residue, the perspirations that
you pick up that are on your hands and fingers and the
moisture from the other contaminants that you pick up
from touching various items causes a chemical reaction
called polymerization between the cyanoacrylate ester and
the latent fingerprint residue and you get a hard plastic
print that you can then go into and dust with powders or
you could dye stain with a fluorescent dye.
In this situation we used some fluorescent
powders. We powdered the weapon, used an alternate light
source, which is a special forensic device which has the
capability of, I believe it is six wave lengths in the
U.V. spectrum, similar to a black light is what I'm
Page 413

1 doing, making the powders fluoresce.
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In doing our examination process we found
fingerprint residue, some minor smudging, but of no
value.
Q That's what I want to ask you. Did you find
any latent prints on that weapon?
A No latents of value were found.
Q So what does that mean when you say no
latents of value were found?
A In making a fingerprint identification, I
examine the latent itself to detennine whether it has
sufficient ridge detail. Now by sufficient ridge detail,
we have, the make-up of our fingerprints has patterns.
We have ending ridges; in other words,
ridges that comes along and stop. We have bifurcating
ridges or ridges that divide; in other words, they kind
of look like a fork. We have little short ridges. We
have highlands, which are basically a ridge that divides
and comes back together and kind of has a closed loop
type of situation.
And then we have dots and these are what we
call the minutiae that are contained in the latent
fingerprint that we actually make the comparison with
between our unknown, our latent fingerprint and the known
which are the suspect's fingerprints on the rolled cards

Page 410 - Page 413

ST A TE VS. lvfUlU'HY

2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

Condenselt ™

Page 406
And
is
that
unusual
to
see
a
suicide
with
a
Q
contact wound?
A No.
Q And how many do you think you have seen in
your career?
A Well, I haven't really counted them but if
you figure three to five per year over a 19 year period
within the crime lab, so about 60.
Q And did your training ever discuss that
phenomenon as well?
A Yes, it does.
Q Can you sometimes see that visually on the
outside of the weapon?
A Yes, depending upon the caliber of the
weapon, your more higher caliber weapons, your Magnums
and such will create a larger gas area and you '11 get
much more blow back, where with a .22 it's a lighter
charge and not as great.
Q Did you notice any of that on the outside of
the barrel?
A No, there was nothing visually visible on
our first examination of the weapon.
Q Did you do anything else to detennine if
there might be blow back anywhere on the weapon?
A Our next step is to actually swab the
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barrel, the inside of the barrel with a Q-tip to see if
we can resurrect some material that might not be visible
on to the Q-tip. We then use a presumptive test for
blood, submit the Q-tip to that presumptive test and see
if we get a positive or negative reaction.
Q Did you do that in this case?
A Yes, we did.
Q Did it give you any indication for blow
back?
A It gave us a negative reaction for blood.
Q Now I want to ask you about the working
condition of the weapon. Did you check State's Exhibit 3
for its working condition?
A After processing the weapon for latent
fingerprints, we nonnally run a function test on the
weapon to see if it is a safe weapon, there is no
defonnities or malfunctions that would result in the
weapon discharging by itself or accidentally.
Q How do you do that? How do you perfonn a
function test?
A Basically you run the weapon through its
non11al cycling process, checking the trigger pull, the
number of pounds it takes to pull the trigger, the
hammer, whether it stays cocked in the cocked position,
the cylinder locks the way it's supposed to and the
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rotation and so forth.
Q Did you do that testing on State's Exhibit

3 3?

Yes.
5
Q \Vhat did you notice about the working
6 condition of that weapon?
7
A The weapon was in good condition. The only
8 problem that l did notice was that the barrel was
9 slightly loose within the frame. It wiggled slightly,
JO but the cylinder locked as it is appropriate in the
11 rotation firing process. The trigger pull was three and
12 a quarter pounds.
13
Q Let me stop you. \Vhat does that mean on the
14 trigger pull?
15
A That means it takes three and a quarter
16 pounds to pull this weapon, to pull the trigger and
17 discharge the hammer for it to strike the firing pin and
18 fire the weapon. And there was no push off on the
19 hammer.
20
Q I want to ask you about those two things.
21 \Vbat kind of action does that revolver have?
22
A This weapon is classified as a single
23 action. You have two types of actions in pistols and
24 revolvers. You have a single action where you must
25 physically cock the hammer in order to make it fire; in
4

A
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other words, you pull the haimner back to the lock
2 position and then you pull the trigger which discharges
3 the round.
4
In a double action sequence you can pull the
5 trigger which will actually start the cycling process and
6 remove pulling the haimner back until it reaches a certain
7 point where it drops forward and fires the weapon, which
8 is called double action.
9
Q \Vhich action is that?
10
A This is a single action. You have to
11 physically cock this weapon in order to fire it.
12
Q And then after you cock it what do you have
13 to do to get it to fire?
14
A You have to pull the trigger.
15
Q You mentioned a minute ago checking for
16 something called push off. What does that mean?
17
A Basically what I'm looking for, and this is
18 a safety function, to see whether or not I can make this
19 hammer fall without pulling the trigger. If I push on
20 the back of the hmmner this way and it releases and drops
21 . the hanuner, the weapon could accidentally discharge and
22 have an accidental shooting. (Indicating.)
23
So this is one of the things we would look
24 for in the function test is whether or not push off would
25 actually discharge this weapon.
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Yes, he did.
Q And what did you do with that?
A We examined that bullet for its value in
comparison purpose with the potential firearm.
Q And what did you detennine?
A We determined that the bullet was of no
value for identification purposes. It was so defonned
that the lands and grooves, in other words, there are in
a weapon when the bullet goes down the barrel. The
barrel is grooved so that that bullet is actually
twisting as it goes down the barrel. And these grooves
are made in the barrel by the manufacturer to stabilize
that bullet and keep it on track so that it hits its
target.
Well, these grooves are individual to that
specific weapon through the manufacturing process and it
imparts those marks to the bullet and you can test fire
the weapon to compare it to your unknown bullet found
within your crime scene or your victim to test fires from
the gun to see if it was fired by that specific weapon.
In this case the bullet was of no value for
comparison purposes because it was so deformed.
Q I next want to ask you about the gun you
examined.
MR. BRODY: Pennission to approach, Your Honor?
A
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1 gate on the side of the weapon here, opening up and
2 examining the cartridge cases inside the cylinder. We
3

5 here, to identify the rotation and which actual cartridge
6 is under the hammer at the time we open it up and examine
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THE COURT: You may.
MR. BRODY: I'm handing the witness what was
presently stipulated to as State's Exhibit 3.
THE COURT: Has this been stipulated to?
MR. HANSEN: It has.
THE COURT: Okay. YOU may continue.
Q (By Mr. Brody) Can you take a look at that?
A (Witness complied.)
Q Maybe hand that box to the clerk. I can't
see your face with that there.
A (Witness complied.)
Q What is that?
A It is a .22 caliber revolver imported by
Excam out of Hialeah, Florida, I believe it is. It is an
Italian made pistol, or revolver, excuse me.
Q Is that the pistol you received from Bill
McDaniel?
A Yes,itis.
Q When you got it, what was its condition?
A It was in the evidence envelope submitted to
us by Deputy McDaniel in a sealed condition and it was
still loaded at the time.
Q And how did you check to see if it was
loaded?
A Through normally operating of the loading
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the weapon.
Q What did you detennine?
A There was -- it was a six round .22 caliber
pistol, revolver, excuse me, and it had five spent
cartridges and one live round.
Q And what else did you notice about the
revolver?
A I'm not sure what you're after there,
counsel.
Q Well, did you examine the revolver visually?
A Yes.
Q And what did you check for visually?
A Deputy McDaniel had requested that we
process the weapon for latent fingerprints. We also
wanted to examine the weapon for possible back spatter or
blow back from a contact wound as a result of the
discharge of the weapon and contact with the victim.
Q What is, if you could explain a little more
fully, blow back or spatter on the weapon?
Page 405
A When you have a discharge of a weapon, you
have the gases that are traveling with the bullet. When
you have a contact wound, when you have a hard contact
wound, in other words, pushing of the weapon up against
the skin, these gases are pushed into the wound track and
because of the vacuum that is kind of created within this
barrel as the bullet goes down, it will suck part of the
tissue, the blood and the bone back into the weapon as
well as a possibility of getting some on the outside of
the barrel.
Now we made the visual examination first to
see whether we could see any type of blood tissue or bone
on the weapon itself. We also examined the weapon
specifically for latent fingerprints at the time. The
first step is visual examination.
Q I' 11 get to the fingerprints in a minute.
Have you ever seen a weapon that has blow back or spatter
onit?
A Yes, I have.
Q How many times have you seen a weapon that
actually has that?
A We have on the average maybe two or three
suicides a year in the Twin Falls area where weapons are
used where we have a contact wound and we have back
spatter or blow back on it.
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as a fingerprint examiner?
everything that we've actually processed, whether we're
A To become certified on the Intemationai
2 using powders and/or chemicals to develop that print and
Association for Identification you must go through a
3 make it visible or more visible so that we can make a
4 comparison with.
series of testing programs. One is a written test where
you cover your histories, various books that you have
5
Q And you started to talk about your training
6 about fireanns related evidence. Have you had any
read, a written test like you would normally take in high
7 training in tenns of fireanns related evidence?
school only it's relating to fingerprint stuff.
And then you have a classification test
8
./\_ Yes. I trained with the Denver Police
where you actually physically classify fingerprints and a
9 Department for a two week period receiving the basic
specified number of prints over a specified time. And
10 training. And then I've done some in house training on
then you actually have the identification process in
11 my own, following the various training manuals and then
which you are required to identify at least twelve latent
12 coordinating the efforts and cross referencing
fingerprints out of 20 in I believe it was a two and a
13 identifications that I have made with the State of Idaho
14 Department of Law Enforcement crime laboratory fiream1s
half hour period of time.
Q \\That happens -- or is there anything that
15 examiner as well as the Oregon State Police crime lab
16 examiner.
happens if you make a wrong identification in real life
after you 're certified as a fingerprint examiner?
17
Q Have you had any training in what are called
18
ballistics?
A I'm not sure what you mean by a wrong
19
A Yes.
identification.
Q Are there consequences if you in examining
20
Q And what does your training consist of in
21 that?
fingerprints make a mistake in your actual duties
22
A Basically just as I have stated, that is,
potentially on your certification?
A If you make an identification and say that
23 concerns ballistics, which is the comparison of the fired
it is someone's fingerprint when it is in reality not
24 bullet or in the cartridge case with a specific weapon or
their fingerprint, then you have a quite serious
25 tool mark comparison, which would be, for example,
Page 399

1 situation that is developed. Your credibility within the

2 court system is very weak at that point. The
3 certification board would review your testimony and the
4 comparison portion of it and a potential of removing your
5 certification would be probably the final outcome, which
6 would basically remove you as a latent fingerprint
7 exammer.
8
Q In your current job have you ever checked
9 items for the existence of latent fingerprints?
10
A Yes, I do. I do that on a weekly basis. I
11 have an evidence tech that works with me who does a lot
12 of the basic processing and we work together and can make
13 comparisons and identifications.
14
Q And I guess I should clarify at this point
15 when we say latent what does that mean exactly when we
16 say latent fingerprint instead of just fingerprint?
17
A Latent basically means hidden. And I think
18 it's an Italian word. And we use that to cover a
19 fingerprint, even though that fingerprint may be
20 something that you can see on a glass door as you' re
21 going out the door because of the light of reflection you
22 can probably see somebody's palm prints or fingerprints.
23 It could be a bloody fingerprint that is actually
24 visible.
Although it does mean hidden, it refers to
25
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comparing a set of bolt cutters with the lock that may
have been cut, wire cutters with a pair of wires that may
have been cut or something like that.
Q And have you had that tool training and tool
mark identification as well?
A Yes, I have.
Q What was that?
A The same, through the Department of Law
Enforcement and working with the state laboratories, as
well as the Denver Police Department.
Q Now in late December 1995, did you have
occasion to process any evidence for a Twin Falls County
Sheriff's case?
A Yes, I did.
Q And what evidence did you look at?
A Deputy Bill McDaniel brought over a .22
revolver for fingerprint comparison, as well as there was
a question whether we would have had some blood spatter
that might be on the weapon from a contact wound.
Q Okay. Did he bring any other items either
then or any other time?
A He brought some other items later, early
January of '96.
Q Okay. And I'll ask you about that. Did he
ever bring you a bullet?

Page 398 - Page 40 l

re - t.J

/V\ <- CJ,..__ ......., , "'-· I

Condenselt ™

STATE VS. MURPHY

Page 394

3
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That's correct.
MR. ROBINSON: That's all I have, Your Honor.
THE COURT: Redirect examination.
A

6

REDIRECT EXAMINATION

7 BY MR. LOEBS:
8
Q When you swabbed the steering wheei, you
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were swabbing for blood, is that right?
A That's what I was told to swab for, yes,
sir.
Q As far as you know that had nothing to do
with gun shot residue?
A No, sir.
Q And you didn't do a gun shot residue test on
the steering wheel?
A No, sir.
Q In your experience is it unusual for the
chief investigating officer in a case to have evidence
checked out to him while he's investigating the case?
A No, sir, it's not.
MR. LOEBS: I have no further questions,
Your Honor.
THE COURT: At this time you may step down.
Does the defense have any objection to
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DENNIS
CHAMBERS,
13
14 being called as a witness on behalf of the State, was
15 duly sworn on his oath and testified as follows:
16
THE COURT: Please be seated.
17
18
DIRECT EXAMINATION
19
20 BY MR. BRODY:
21
Q Can you state your name, please, spelling
22 your last name for the record.
23
A Dennis Chambers, C-h-a-m-b-e-r-s.
24
Q How are you employed?
25
A I'm employed by the City of Twin Falls, Twin
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Falls Police Department.
Q How long have you been with the Twin Falls
Police Department?
A 29 years.
Q How long have you been in law enforcement?
A 32 years.
Q What are your duties? What is your current
position with the Twin Falls Police Department?
A I'm a lieutenant assigned to the crime
laboratory and evidence section. I'm the supervisor
involved in the crime lab and evidence. I've been there
for 19 years.
Q What does the crime lab and evidence section
do at the Twin Falls Police Department?
A The evidence facility is responsible for all
the evidence that comes into the Twin Falls Police
Department, booked in not only by the detectives but on
the patrolled officers level, anything that has to do
with any one of the crimes we control all of that
evidence and maintain the chain of custody on that
evidence and control it until such time as it is disposed
of or returned to the suspect and/or the victims.
The crime laboratory is responsible for the
processing of that evidence for other physical evidence
such as latent fingerprints, firearms comparisons,
Page 397

Page 395
Mr. McDaniel being excused?
MR. ROBINSON: No, sir.
TIIE COURT: Do you have any objection, Mr. Loebs?
MR. LOEBS: No, Your Honor.
THE COURT: You are excused, Mr. McDaniel.
THE WITNESS: Thank you, sir.
THE COURT: At this time the State may call its
next witness.
MR. BRODY: Your Honor, the State would call
Dennis Chambers. He should be here; although, we are
running ahead again.

----,
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1 secure, is that right?
2
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1 handwriting analysis, blood spatter, biological material
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and hairs and fibers.
Q How many items of evidence do you think your
department gets in in a year?
A Items individually or by case?
Q By case.
A About 3,000.
Q And are there more than 3,000 items?
A Yes.
Q What specialized training have you had for
your position?
A I am a certified latent fingerprint examiner
in which I have received training from the FBI in basic
fingerprinting, advanced latent fingerprint techniques
through the FBI Academy.
I'm a certified latent fingerprint examiner
for the International Association for Identification for
which I am a member and I routinely travel to their
various training seminars throughout the United States
where we discuss and receive training on new procedures
and so forth.
I'm also a firearms examiner which I have
trained -Q Let me stop you there for a second on the
fingerprint. What did it take for you to get certified
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Q To your knowledge was that done by anybody
with the gun in this case?
A Yes, sir, it was done by Dennis Chambers.
Q Were you present when that happened?
A Yes.
Q Did something unusual happen with regard to
fingerprints on this gun at any time?
A I was told that a fingerprint was
deliberately put on the gun by Kelly Wilson.
Q Whose fingerprint was put on the gun?
A That Kelly Wilson's fingerprint was put on
the gun.
Q At some time during his handling of the
evidence?
A Yes, sir.
Q Was there any time during the investigation
of this case when the gun was out of your control as the
evidence custodian?
A Yes, sir.
Q When was that?
A It was the day after that I went to the
scene.
Q And whose control was the gun in at that
time?
A Kelly Wilson's.

Page 391
Q Was Kelly Wilson the chief investigator on
1
2 this case?
A Yes, sir.
3
MR. LOEBS: Thank you, sir.
4
I have no further questions.
5
THE COURT: You may cross examine.
6
MR. ROBINSON: Thank you, Your Honor.
7
8
9
CROSS EXAMINATION
JO
11 BY MR. ROBINSON:
Q Mr. McDaniel, just to clarify some things
12
that
might
be confusing to the jury, the GSR report that
13
14 you just looked at?
A Yes, sir.
15
Q That report is from Jim Murphy's hands,
16
17 correct?
A Yes, sir.
18
Q 111e reason I asked is because the prosecutor
19
20 had asked you about the question about the steering wheel
21 right before that and I just wanted to clarify that.
A Okay.
22
Q You didn't find anything on the steering
23
24 wheel, is that right?
A I swabbed the steering wheel. What results
25
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there were from that I have no idea.
Q The placing of the fingerprint on the gun,
that concerned you at that time, didn't it?
A Yes, sir, it did.
Q And is that standard procedure in an
unattended death for somebody to fingerprint the gun?
A No, sir.
Q How long was that gun out of your control?
A Several hours.
Q Do you know where it was during those
several hours?
A I eventually found it on Mr. Wilson's desk.
Q Was it in any kind of evidence bag or
container?
A No, sir, it was not.
Q So you don't know how many people actually
handled that gun in those several hours?
A No, sir.
Q During this investigation was your
collection of the evidence ever questioned by any of the
other officers?
A Not that I was aware of.
Q Do you remember writing a letter in which
you felt that Lieutenant Gauthier had questioned your not
picking up a rag that he felt you should have?
Page 393

A Yes. I do recall that, yes, sir.
2
Q So there was -- they did -- he did have some
3 questions with the way you collected the evidence that
4 day, is that right?
A Yes, sir.
5
Q How many times did you go to the scene that
6
7 day?
A Twice.
8
Q Is that standard?
9
A No, sir.
JO
11
Q Going to the scene once and collecting all
12 of your evidence at one time, that's standard, isn't that
13 right?
A Yes, sir.
14
Q Your job that day was evidence technician,
15
16 is that right?
17
A Yes, sir.
Q What does the evidence technician do?
18
A The evidence technician takes care, collects
19
20 and takes care of the evidence, places it in a secure
21 location and then does whatever is necessary to have the
22 evidence analyzed by sending it off to different labs,
23 making sure that it's in a definite secure environment.
Q So any time that the evidence technician
24
25 leaves the scene, you can't say if the evidence was
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1 and then we swab the hands with those.
Q Is there a kit that you use to collect that
2
2
3 evidence?
3
A Yes, sir.
4
4
Q And how is the kit laid out?
5
5
6
A It has the pads that have a sticky surface
6
7 on it that are sealed. Well, the whole kit is sealed
7
8 originally. And then the swabs are in sealed tubes and
8
9 the chemical used to swab the hands, the swabs are also
9
10 sealed in a tube.
1O
11
Q Does the kit itself direct you which areas
11
12 of the hand to take the sample from?
12
A Yes, sir. Each vial with the swabs and the
13
13
14
14 pads are labeled as to which hand it's supposed to be
15
15 used on and what area of the hand.
16
Q So for the person taking the evidence, do
16
17 you decide yourself where to take the swab from or does
17
18
18 the
19 kit direct you which specific spot to take each sample
19
20
20 from?
21
A The kit directs where the swabs are to be
21
22
22 taken from.
23
Q Had you used that kit before?
23
24
24
A Yes.
25
Q Did you follow the directions in that kit?
25
Page 387
Yes.
Q Did you take the swabs from the areas
indicated by the kit?
A Yes.
Q What did you do with the swabs after you
took them?
A After they were sealed, I placed them back
into the bag and then sealed it with evidence tape and
took it in to evidence and placed it in the evidence
room.
Q What did you do with it after it was placed
in the evidence room?
A I believe I shipped it off to the FBI lab.
Q Did you take some samples •• did you do a
search of Miss Murphy's vehicle that was used that night?
A Yes, sir, I did.
Q Did you search that for blood on the
steering wheel?
A Yes, sir.
Q When did you do that search?
A I don't remember the exact date but it was
after the initial time that I went to the scene.
Q Did you have a warrant to do that search?
A No, sir, I didn't.
Q Did you feel at the time that a warrant was
A
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required to do that?
A Yes, sir.
Q Who directed you to do that search?
A Lieutenant Bob Gauthier.
MR. LOEBS: Can I approach, Your Honor?
THE COURT: You may.
Q (By Mr. Loebs) Showing the witness Exhibit
44, which has been stipulated into admission in this
case, is that -A Excuse me, for a second.
Q -- is that a report you received back from
the FBI regarding -MR. LOEBS: Excuse me. If I may approach?
THE COURT: You may.
MR. LOEBS: I might have misspoken.
Q (By Mr. Loebs) Excuse me, not FBI, but ATF,
the Bureau of Alcohol, Tobacco and Fireanns on the gun
shot residue swabs that you sent off?
A Yes, sir.
Q Does that report indicate what the results
were of the tests done on the swabs you sent off?
A Yes, sir.
Q What is the indication on that report?
A It states the results of the examination.
"The hand swabs of the above gun shot residue kit were
Page 389
examined for the presence of two elements, barium and
antimony" -- I believe that's what it's pronounced -"indicative with gun shot residue. Levels of barium and
antimony indicative of gun shot residue were detected
only on the hand swabs labeled right pahn and left palm.
The SEM disks were not examined. 11
MR. LOEBS: Thank you, sir.
I move for the admission of that,
Your Honor. It's stipulated into admission.
THE COURT: Exhibit what number?
MR. LOEBS: 44.
THE COURT: Any objection?
MR. HANSEN: That's correct, we have previously
agreed to this.
THE COURT: Exhibit 44 then will be admitted into
evidence.
Q (By Mr. Loebs) Was part of your job as an
evidence custodian for the sheriff to deal with
fingerprints on items?
A Yes, sir.
Q Were you in charge of looking at items to
detennine whether fingerprints were on them?
A Yes, sir.
Q Did you do that with the gun in this case?
A No, sir, I did not.
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A The side of the eye.
Q When you take the blood, the urine, any of
the other body fluids, do you do any kind of testing on
those?
A We place them in a vial and then either hand
them over to the investigator, the law enforcement
investigator, or to the histology technician there at the
hospital for storage, or we have the lab test them there
at the hospital.
Q But your office -A No.
Q You yourself don't run any tests on that?
A No.
Q After the autopsy and after your inspection
of the body, do you do any kind of report?
A Yes.
Q And you did a report in this case, is that
right?
A Yes, I did.
Q Part of that report is your determination of
the cause of death, is that right?
A I leave -- at that point I leave that up to
the pathologist. I might have my mvn idea of the cause
of death, but we' 11 leave that up to the pathologist.
MR. ROBINSON: we don't have any further
Page 383
questions, Your Honor.
THE COURT: Redirect examination, Miss Sweesy.
MS. SWEESY: Your Honor, the State has no further
questions.
THE COURT: At this time, Mr. Turley, you may step
down.
THE WITNESS: Thank you, Your Honor.
THE COURT: You're welcome.
Either side have any objection to Mr. Turley
being excused?
MR. LOEBS: No, Your Honor.
MR. ROBINSON: No, sir.
THE COURT: You are excused, Mr. Turley.
THE WITNESS: Thank you.
THE COURT: You may call your next witness, the
State may.
MR. LOEBS: The State would call Bill McDaniel.
THE COURT: Please step forward here and before
you're seated this young lady will swear you in.
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DIRECT EXAMINATION
BY MR. LOEBS:
Q Would you state your full name, please.
A William E. McDaniel.
Q Would you spell your last name.
THE COURT: Speak a little bit louder, please.
There is a live mike if you need it.
THE WITNESS: ·william Ed,vard McDaniel.
Q (By Mr. Loebs) And would you spell your
last name.
A M-c-D-a-n-i-e-1.
Q How are you employed, sir?
A I work at Micron Technolo6ry.
Q In what city?
A In Boise, Idaho.
Q Before you worked for Micron did you work in
law enforcement?
A Yes, I did.
Q And where was that that you worked?
A Twin Falls County Sheriff's office.
Q Were you working there in December of 1995?
A Yes, sir, I was.
Q What were your job duties with the sheriff
at that time?
A I was the evidence officer and a detective.
Page 385
What training did you have in that field?
A Somewhere around 2,500 hours of training,
12 years experience.
Q Okay. On December 19th of 199 5, were you
called to the scene of an unattended death?
A Yes, sir, I was.
Q Who was the decedent in that case?
A I believe it was a Jim Murphy.
Q Do you know about where that was that you
went?
A It was east of Twin Falls. I don't know the
exact address.
Q Did you collect GSR evidence from
Mr. Murphy's hands at some point?
A Yes, I did.
Q Where did you do that?
A I did that at the at the hospital here in
Twin.
Q What does GSR stand for?
A Gun shot residue.
Q How do you collect gun shot residue from a
body?
A There are several -- well, two pads that are
used, an electron microscope and also some swabs that
uses a chemical solution and we spread it on the swabs
Q
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years so I'm not positive.
Q It is not in your report?
A No, it's not.
Q So the report is -A Typically any clothing I would describe, a
white sheet I would have described if it was there.
Q Had there been a white sheet it would have
been typical for you to describe it in that report?
A Yes.
Q Your first investigation of this body was a
visual inspection, an external inspection, I guess, is
that correct?
A That's correct.
Q You talked about a scratch on the right
upper arm?
A Yes.
Q Were you able to determine how recent that
scratch had been?
A Relatively recent. It still had a red base.
Basically the abraded skin was still somewhat raw.
Q You also observed scratches on the knees?
A Most of those were old, skin was healed.
Q Were you able to see any recent scratches on
the knees?
A Go back to this. I don't believe there are
Page 551
any, perhaps one. Yes, there were some fresh abrasions
on both knees.
Q You weren't able to detennine what caused
those?
A No.
Q You weren't able to detennine what caused
the scratch on the arm?
A No.
Q Did you see any bruises on the body of Jim
Murphy other than those you described on the head?
A Other than those I described in these.
There were some old contusions which were in the stage of
healing. Some of those were slightly discolored.
Q Do you remember observing -- I'm sorry. I
don't know the medical tenn but an abrasion or some such
on the right hand on one of the fingers?
A (Witness pointed to the report.)
Q Yes, please.
A Not on the right hand. On the left hand on
the fourth finger was a small abrasion, .3 by .2 on the
left.
Q Would your forensic photographer have taken
pictures of both hands?
A Yes. I don't see anything on the right
hand.
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Q Would your photographer have taken pictures
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of both the hands?
A Yes.
Q You said the fingernails were clipped?
A Yes, that's typically done -- we receive the
fingernails first. Let me make sure who did that.
Yes, they were trimmed by the coroner
previously.
Q Could you determine whether there was any
tissue of any kind underneath those fingernails?
A That would be his analysis. He would send
that off to the state lab for that kind of analysis.
Q That was not your analysis?
A No.
Q You stated you didn't observe a searing
injury on the hands, is that right?
A I saw a discoloration but no searing.
Q You saw a discoloration where?
A On both palms.
Q On both palms?
A Yes, not searing, no burns.
Q There were no burns on the palms of the
hands?
A No burns.
Q What would have caused blood to be on the
Page 553
inside of the body bag?
A We had blood coming from the victim's mouth.
There was some blood from the nose. As they moved the
body around to put it in the body bag itself, the blood
that is caused by the wound is going to seep out of the
skull, out of the mouth and into the bag.
Q That blood would continue to seep after the
man is dead?
A Not from a physiological point of view, just
the active movement of the body causes that blood to be
expressed.
Q And that was expressed over the man's face?
A It was over the face, over part of the hair,
on the inside of the bag.
Q So if we're looking at a photograph of this
fellow after he's come out of the body bag, is that
necessarily the way he looked at the time he was found?
A No, unfortunately.
Q Did you observe any scars or tattoos on this
man?
A Yes, I did.
Q What did you observe?
A A very large tattoo on his back. I would
have to refer to my notes. It was a rather complex
tattoo. Let me check and see if there were any other
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tattoos. That was very striking.
It was a dragon tattoo between the scapulas.
It measured 21 centimeters by 20 centimeters. That's the
only tattoo that's noted.
Q Did you observe any scars?
A He was circumcised. There was some
scratching, discoloration or the scrotum, and the scars I
mentioned already on the knees and some below the knees,
old scars.
Q Did you observe any blood stains or spatters
on the body other than on the head?
A 111ere were a fow tiny, two tiny stains on
his T-shirt that I recall. I don't recall il'that
evidence went to the state lab through the detectives
present. So I don't know the composition of those
stains.
Q The fabric of the T-shirts -A The fabric of the T-shirt there were two
small, very small punctate -- you can see them in the
photograph.
Q When you received the body, those patches of
fabric had already been removed?
A No, they had not. They take the clothing at
the time of the autopsy after we remove it.
Q Did you observe any blood stains on Jim

Page 555
1 Murphy's legs?
2
A No, I did not. If I can just check my
3 notes.
4
Q Yes, please.
5
A There was a small amount on the lateral
6 aspect of the left thumb.
7
Q Lateral aspect for those of us that don't
8 speak Latin?
9
A This is lateral. (Indicating.) Hold your
10 hand out this way. Tb.at is lateral. So along this
11 aspect here.
12
Q Okay. You 're pointing to what lay people
13 would call outside of the left thumb?
14
A Outside aspect of the left thumb and that's
15 all that was observed.
16
Q All right. Is it possible for blood that
17 may have been on Jim Murphy's body to have been removed
18 either in transit by the body bag or in some other way?
19
A Removed, unlikely. During the process of
20 moving the body, of course, blood is expressed from the
21 body inside the body bag. It could be circulating around
22 slaining other portions of the body, the back, the
23 buttock, places like that where it's depended in the bag.
24
As far as dried stains we looked for, no
25 dried stains on the anterior surface. The posterior
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surface had the lividity. I'l1 address that, the
lividity if I may.
Q Well, it doesn't rea11y respond to my
question.
A That's okay.
No, I did not see blood spatters on the
anterior. There was blood on the posterior surface
because of the body bag.
Q We talked about the blunt object, blunt
injury. Is it your belief that the injury to the
forehead and the injury to the nose were caused by the
same blow?
A Yes.
Q Only one blow could have caused both
injuries?
A Could have, yes.
Q You stated that blow could result in a loss
of consciousness?
A Yes.
Q What affect does a concussion have on the
person who receives it?
A Well, first off, a concussion will cause
loss of consciousness. As they recover, they are in
differing states of -- if we take alcohol out of the
equation for the moment, and a person receives a severe
Page 557
concussion, they'll have headache, pain over the actual
area where the blow was received, confusion, being dazed,
may be inoperable, nonfunctional, unable to do any
concerted movements.
Q Can you say to a medical certainty that this
blow caused Jim Murphy to lose consciousness?
A With a degree of 95 percent certainty, yes.
Q Can you say to a degree of medical certainty
that this caused him to lose consciousness for a certain
period of time?
A Yes.
Q Your testimony was at least five to ten
minutes he would have been unconscious?
A More probability, but yes, to a high degree
of certainty.
Q You don't know what ti.me he came out of
that?
A No, and the alcohol, of course, causes or
can affect that. It would diminish the arousal.
Q So you don't know if he snapped out of it in
five minutes?
A Don't know, but I would suspect he was
unconscious for five minutes or ten minutes.
This kind of blow often occurs unfortunately
in the military environment and we see these kind of
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things in our emergency quite regularly. And typically
the patients complain and the witnesses testify that
2
these people are out for five to ten minutes.
3
So it is very common. This is the typical
4
ballroom brawl with a bottle over the forehead or worse.
5
Q So it strikes you what happened to Jim
6
Murphy was a typical barroom brawl?
7
A No, I used that as an analogy for how long
8
9
they're out for.
Q Well, Mr. Murphy was drunk when he received
10
11
this blow?
12
A Yes, he was.
Q He was intoxicated when he received this
13
14
blow?
15
A Yes, he was.
16
Q And did it appear to you that he had been in
17
a brawl?
A No. When you say brawl, we see bruised
18
19
knuckles. We see bite marks. We see all kinds of other
20
things besides just a blow to the head when you 're
21
talking about brawls.
22
Q You're the one who mentioned barroom brawls.
23
I just wanted to make sure we're using precise language
24
here.
25
A Sure.

Page 559
Q But that blow to the head would not have
2 been sufficient to cause death?
3
4

A No.
Q And if somebody looked at that man as he was

5 lying there, thought he was dead before the introduction
6 of the gun, they would be wrong, wouldn't they?
A Yes.
7
Q In fact, as he was lying there after the
8
9 blow to the head, we presume he was still alive?
A Yes.
10
11
Q Would it be possible to mistake him for
12 dead?
13
A Yes. May I comment on that?
14
Q You gave me the answer I was looking for.
15 That's fine.
16
A Okay.
17
MR. HANSEN: Is State's 3 the hand gun?
18
THE COURT: Yes.
19
MR. HANSEN: Madam Clerk, may I see that, please.
20
THE COURT: The whole box or just the gun?
21
MR. HANSEN: I'll take the whole box.
22
Q (By Mr. Hansen) Doctor, you wouldn't happen
23 to have a ruler on you, would you?

No.

24

A

25

THE COURT: Do we have a ruler?

SABRINA TORRES, CSR #377

Page 560
Yes, we do.
MR. HANSEN: rf I could use that for demonstrative
purposes. It appears to be a pretty standard ruler.
It's an old fashioned one. It's got inches only on it so
I can use this to help me.
Q (By Mr. Hansen) Doctor, State's 3 is the
hand gun which is said to have been used in this death.
A Yes.
Q You stated that the muzzle was approximately
two to two and a half inches away from the palate of the
mouth, is that right?
A Yes.
Q In your report toward the end do you recall
writing about a closed contact wound?
A Close contact, close, not closed.
Q Okay. Help me understand the difference.
A You have contact wounds. You have close
contact wounds and then you have more distant ones, okay.
That determination is made by the stippling pattern. The
absence thereof is a contact wound.
The farther away the muzzle is the broader
the pattern of the stippling is and that determines
whether we call it a close contact wound. Close being
two to three to four inches.
Q So close contact, am I saying it right now?
THE CLERK:
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A Yes.
Q So close contact doesn't imply that the
muzzle was up against the top of the mouth?
A That's correct.
Q You based your estimate that the muzzle was
two to two and a half inches from the top of the mouth on
your observations.
So if I could use myself as a guinea pig,
just assume that I am putting the top corner of this
ruler against the top of my mouth. And I've got my
finger here at the mark two and a half.
THE COURT: show it to the witness so he can
verify that.
Q I've got my finger at two and a half. Can
you see the number two?
A Yes, I can.
Q Okay. So if I put this up to the top of my
mouth, is that approximately -- is that approximately
where? (Indicating.)
A Two, two and a half inches, yes.
I put two inches and you're probably a
little closer to where I think it was at.
Q So you think it was more like two inches?
A Between two and two and a half inches.
It's difficult to be very precise on that.
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As far as where the actual wound is from the front teeth
I can be very precise.
Q Okay. If I have my finger on two inches,
put this tip on the top of my mouth.
Now we're not saying that the dimensions of
my mouth and Jim Murphy's mouth are exactly the same.
His jaw could be longer or shorter, is that right?
A Un-huh, yes.
Q But just to demonstrate your testimony, you
believe the muzzle was approximately where my finger is
on two?
A The end of the muzzle, yes, just past the
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lip.
I don't want to freak anybody out. There is
a safety strap on this.
A It is a dirty gun by the way. Be careful.
Q So I could catch something from this gun?
A You could.
Q But I'm not going to interfere with its
evidentiary value, am I?
A No. Hepatitis might be a problem, though.
Q Well, we don't know that about Jim or not,
but if I go two inches here, the barrel of the gun, would
you agree that's at two inches? (Indicating.)
And I'm not necessarily holding it the way
Q
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to those teeth, it shouldn't chip them.
Q But it's not necessarily certain that my lip
would be on the muzzle, is il? It could be on the
muzzle?
A Well, if it's on the muzzle, there is a
higher probability you would have some burns. You could
see bum. There is no bum.
Q There is no bum on the lip?
A There is no bum on the lip, nor on the
upper portion of the teeth.
Q Would you burn the lip if the end of the
muzzle was beyond the lip.
A If it's beyond it, no. You're right close
to it. What you're showing me would make me think you
would probably burn your lip and probably bum the buccal
mucosa and the gingi va in the front of your teeth, the
way you 're holding it right now.
Q So that would ruin my gums too?
A At least leave some traces there.
Q If I were to be pointing the muzzle in a
different fashion or even pointing the muzzle up?
(Indicating.)
A Now in that kind of posture, probably
rotate, your hand would rotate and you would probably
have the wrong trajectory for what we would have in this
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you testified to, but just for purposes of this
demonstration if I put the tip of this to my mouth, where
is the muzzle resting?
A It's approximately at the lip, resting on
the lip, close to it. It depends on how you hold your
lip in position.
Q So I could, I could hold my mouth open
wider?
A You could possibly.
Q And my lips wouldn't touch the muzzle or the
barrel, right?
A Right.
Q But if I were inclined to fire this up into
my brain, this gun wouldn't necessarily chip my teeth,
wouldit?
A Not necessarily.
Q It could or could not?
A It probably would not.
Q Okay. So in this position I wouldn't chip
my teeth?
A Probably not.
Q But the muzzle itself could either be -- the
very end of the muzzle could either be inside my mouth or
outside my mouth?
A Again, as long as you are not in proximation
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Okay. Thank you.
Can you say to a degree of reasonable
medical certainly whether the gun was held like this with
the butt of the frame set whatever, upward, or like this
with the butt of the gun down? (Indicating.)
A High degree of certainty, no, it is very
difficult to be certain.
Q So I would understand your testimony is that
the muzzle was probably not inside the lip?
A Right.
Q You believe the muzzle was outside the lip?
A Just beyond it so it would not scorch or
sear the lip.
Q The muzzle was not on the teeth?
A Not on the teeth.
Q Because you saw no chipping on the teeth?
A Right.
Q You saw this weapon yesterday?
A Yes.
Q ls that the first time you saw it?
A Yes.
Q What is it about a .22 that wouldn't give
you blow back?
A One, you have lower pressures. Pressures
Q
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are very low for .22's. You're talking about a velocity
of 900 to a thousand feet per second.
You have a small projectile, 50 grains,
roughly 50 to 60 grains, in a .22 of that nature usually
about 55 grains.
Q Would you see any residue on the outside of
the mouth?
A No.
Q Would you see any on the lips?
A In the position you're talking about?
Q Yes.
A No. If it's on the lip or by it, yes. If
it's beyond it, no.
Q In the position you believe the gun to have
been held, would you see any residue in the area around
the mouth, outside the mouth?
A No.
Q Now using the wound path you were able to
determine at which angle this gun was fired?
A Correct.
Q Can you express that in zero to 90?
A Roughly from a lateral view, almost, about
40 degrees from the plane.
From an AP point of view, looking down at
the face, we're looking over about, let's see, about 190
Page 567
to 195 degrees on a full circular compass.
Q So there would be just a little bit of
deviation, about ten degrees?
A You're off about ten degrees from the
midline going from right to left.
Q Can you say to a degree of medical certainty
whether this gun was held with the right or the left
hand?
A I cannot.
Q Can you say to a degree of medical certainty
whether the gun was held with one hand or both hands?
A I cannot.
Q Let me take a minute. I think I'm done with
you.
My co-counsel mentioned one thing I want to
try and clear up with you. You stated that you found no
blood stains on either of the man's legs, is that right?
A No dry blood stains.
Q All right. Just what you believe occurred
from the body bag?
A Right. If there was some, I don't recall
any. I think we have a photograph and we do have
photographs of the body.
Q If a photograph were to show a blood stain
on one of the man's thighs, I'm patting this.
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(Indicating.) This is called the anterior?
A Anterior, yes.
Q Anterior top of my thigh. If the photograph
were to show a blood stain on the top of the thigh and
assuming that the evidence would show that that blood was
Jim Murphy's, how could that blood get there if the man
shot himself as you described?
A The question would be is that blood from the
body bag. I mean the body is transported in this bag
which there is no guarantee of where that blood in that
bag is going. And so I just cannot c01mnent on that.
More importantly, the photographs at the
scene and see if there is blood there on the thigh.
Q You have been qualified as an expert
witness?
A Yes.
Q What would your opinion be if the evidence
shows you that there was blood on the thigh before the
man was placed in the body bag?
A Are you talking about blood spatters or a
large pattern of blood?
Q Let's call it a blood spatter of the man's
own blood?
A I'm going to say if it was there at the
scene, it's very probable that the blood may have fallen.
Page 569
It could have come from the hand falling down, to the

2 blood spewing forth from his mouth, or it may be blood

3 when he received the bloody nose.
The problem is the bloody nose. We have
5 this nose that could have dripped down his thigh while he
6 was still standing.
7
Q Would the bloody nose have been dripping
8 downward if he was lying on his back supine?
9
A When he received his blow to the face
10 probably, possibly.
11
Again, if the epistaxis, the bleeding comes
12 out, and there is some evidence it came up and out, so we
13 don't know where parts of the blood went.
14
Q We don't know for sure whether the man was
15 standing when he received the blow to the head?
16
A I'm not aware of any knowledge to that
17 effect.
18
Q Can you say to a degree of medical certainty
19 that the man was not sitting when he received the shot to
20 the mouth?
21
A I can't say with a degree of certainty that
22 he was not sitting at the time the shot to the mouth.
23
MR. HANSEN: Thank you. That's all I have.
24 Thank you, Doctor.
25
THE COURT: I'll ask counsel to approach and
4

Page 566 - Page 569

STATE VS. MURPHY

2

3
4

5

6
7

Condenselt TM

Page 570
before redirect I wanted to ask you, do you hold your
opinion as to the manner of death with a reasonable
degree of medical certainty?
1T!E WITNESS: I do.
THE COURT: Thank you.
You may proceed.
MR LOEBS: Thank you, Your Honor.
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REDIRECT EXAM!NA TION
MR. LOEBS:
Q Dr. Patterson, with regard to the blood
issue that was just being discussed, given what you saw
of the injury to the nose, if the man were standing at
the time the nose injury was sustained, could the nose
have dripped blood which would have landed on that thigh
somewhere?
A Yes. Sure, I couldn't predict where it
would go, but see, the recoil from that kind of a blow,
the blood would probably spurt into the air and where it
comes down is anyone's guess.
Q And it was your testimony before that the
gun shot would not have caused the nose bleed, but rather
the injury to the head?
A No, the path doesn't involve the nasal

10
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passages at all.
Q Now, given the GSR test that you've
observed, do you believe that this man's hands were on
the gun at an when it was fired?
A No.
Q I'm sorry?
A No.
Q So the questions Mr. Hansen was asking you
about whether it was the right hand or left hand or two
hands -A It's immaterial. It makes no difference.
MR. HANSEN: Your Honor, I'm going to object to
that. He's talking about immaterial as being a legal
conclusion. I don't think that this person is -THE COURT: The objection will be sustained. The
last answer will be ordered stricken from the record.
MR. HANSEN: Move to strike.
THE COURT: The jurors are going to be instructed
not to consider that last answer as any evidence or
consider it at all in your deliberations.
Q (By Mr. Loebs) Without using the word
immaterial, obviously that's a legal tenn, does it make
any difference to your opinion, those questions, given
that your opinion is that his hands weren't on the gun at
all when it was fired?
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No, it doesn't.
Q Now there were some discussion early in the
cross examination about the effect of alcohol. We also
covered that a little bit in direct. And I asked you
whether the effect of alcohol was different depending
upon the tolerance of an individual. I would like to
repeat that answer just so that I can follow up on that.
Do you believe t.1iat' s the case, that the
tolerance of an individual has something to do with how
the alcohol affects them?
A Most definitely. That's well established in
literature.
Q And without knowing Mr. Murphy or his
drinking habits, can you say how he would have been
affected by a .294 alcohol content?
A No, I cannot.
Q Without knowing the defendant or her
drinking habits, can you say how she would have been
affected by a .22 blood alcohol content?
A No, I cannot, other than general terms.
They are inebriated.
Q And the behavior of an inebriated person, is
that the same in every case?
A No, high variability.
Q The term barroom brawl, is that a medical
A
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tenn?
A In the emergency room it is. We use it all
the time.
Q But when you used it here today, did you
mean it to be a medical term?
A No, I was trying to describe situations in
which we see those type of blows.
Q Now Mr. Hansen asked you whether in an
unconscious position, having sustained a blow from a
blunt object, it would have been possible to mistake
Mr. Murphy for dead. You said yes and tried to answer
further and he said you gave me the answer I'm looking
for and stopped you. What was your answer going to be as
you continued?
A Well, when you look at someone and you think
they're dead, you look at the chest. Is it rising and
falling? Do you see any motions of breathing? If you
think they're dead, you might render aid.
So the question is if you're thinking
they're dead you look at them real closely perhaps, but
that's only speculating.
Q If you think they're dead, is it reasonable
to put a gun in their mouth and shoot them?
MR. HANSEN: Your Honor, I'm going to object to
that.

Page 570 - Page 573
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REPORT FROM PAMELA J. MARCUM
FORENSIC SCIENTIST
CASE: STATE VS. ALISHA MURPHY
MAY 25, 2007
General Statement:
The opinions expressed in this report are subject to revision pending the review
or receipt of additional information/materials.
It is my opinion that results of this trial would have been different if the
defendant's attorney had retained and consulted with the fol!owing experts:
forensic pathologist, firearms expert, gunshot residue expert, bloodspatter expert,
and an expert on collection and preservation of crime scene evidence.
A cogent and skilled cross-examination of the state's experts would have raised
several questions for the jury on the validity of conclusions made by the state's
experts. A defense theme of "inconclusive" pertaining to the forensic evidence
would have pervaded the court room and influenced the jury. Properly
educating the jury on all the forensic issues was critical. It was not done.
A key problem in the testimony on this case was a false degree of certainty on
the forensic issues.
Mr. Williams has a copy of my complete resume.
The combination of my 27 years of experience in the ISP Crime Laboratory,
extensive specialized schools, and teaching at POST (Peace Officer and
Standards Training) as a certified instructor has allowed me to become expert in
providing information to law enforcement on the proper collection and
preservation of a variety of evidence, including gun shot residue (GSR) and
bloodspatter.
GSR and Bloodspatter Background
Idaho forensic laboratory has never offered the analysis of GSR, either by Atomic
Absorption (AA) or Scanning Electron Microscopy (SEM). Like most other state
laboratories, Idaho has to send samples to the FBI, ATF or to private
laboratories. It is an expensive test requiring specialized equipment and training.
Very few State Crime Laboratories provide this analysis. Qualified GSR experts
on the interpretation and actual analysis of the swabs is highly rare in the field of
forensic science and they are difficult to find. The ATF analyst could have
provided this important component.

The FBI has discontinued offering the GSR analysis to law enforcement as of
March, 2006, due to a variety of issues, including contamination of samples in
their new laboratory. This testing is still available in a few laboratories, private
and public.

!t raises questions as some once-powerful forensic tests, i.e.; GSR-AA,
comparative bullet lead analysis, microscopic hair analysis and bite-mark
comparisons, have been discredited. GSR utilizing AA technology is the test
,
which has been eliminated at the FBI-which was the testing utilized in this case 1
by Alcohol, Tobacco Firearms Laboratory (ATF).
The more specific and complete test utilizing GSR/SEM was not done by ATFno explanation was given. All of this essential clarification on GSR and types of
testing could have been explained by having the ATF analyst or a defense GSR
expert present during the trial.
I have attended several specialized schools on bloodspatter analysis and
analyzed casework where that interpretation was needed, including testimony.
I have testified in very general terms on the usefulness, limitations and proper
collection of GSR evidence. I have co-written forensic update memos to Idaho
law enforcement on GSR in 1995, and 1998. I have collected numerous GSR
samples from subjects. Since our laboratory did not perform the GSR analysis, I
have not analyzed those types of samples and do not consider myself an expert
on the intricacies of the actual testing of samples. I do have a clear historic
perspective on accepted GSR testing and teach about GSR in my classes.

Preliminary Specific Issues Noted:
•

It was never made clear to the jury just what the GSR findings of the ATF
Laboratory indicated-only surmised by several experts who were given
one unlikely hypothesis for the jury on why no GSR was found on the back
of the subject's hands.

•

Acceptable conclusions: subject could have been in a gunshot
environment (fired a gun, been in the vicinity of a fired firearm, handled a
fired firearm) or had acquired the GSR from an environmental source.

•

Having the ATF analyst present during trial would have educated the jury
on the pitfalls of the test: contamination, quantity of GSR found from their
testing, limitations of the use of AA procedure, why the more specific test
(SEM) was not done, environmental and occupational sources of the
GSR, and other limitations of the test-especially Dr. Patterson's faulty
interpretation oft he location of the G SR. This was a critical part of the
state's case.

•

It is unknown to me the time frame on when the GSR kit was collectedthis is critical for proper interpretation. McDaniel's stated he bagged the
hands (causing possible loss of GSR) and then collected the GSR at the
hospital. Had the body been in the morgue refrigerator? The body
probably had been placed in a body bag, moved, and placed in
refrigerator. More manipulation after removing the bags on the hands. Det.
Chambers, page 430-12, did testify that GSR could be easily lost if "body
bounced around". Condensation, gravity and the exigent, trace aspect of
GSR is certainly one of the scenarios on why there was no GSR on the
back of Mr. Murphy's hands.

•

Memos had been sent to all law enforcement agencies in 1995 and 1998
from the Bureau of Forensic Services (BFS), co-authored by me, providing
updates on proper GSR practices. Time frames for collection were
described: hands---3 hours, face-8 hours and nostrils-up to 48 hours.
Included in the memo: If body placed in morgue refrigerator before
collection, condensation could cause loss of GSR. Collecting the samples
immediately is the preferred method.

•

Having the ATF analyst present at trial, plus the defense GSR expert at
tri.al, would have clarified many issues left murky, inaccurate and
incomplete for the jury-especially Dr. Patterson's statement page 571
page 3 that 'Jim's hands were not on the gun when fired". This strong
conclusion is not appropriate scientifically-this should have been pointed
out to the jury. Doubt would have been raised.

•

It was never explained why GSR swabs were not taken immediately,
before the body was moved.

•

Dr. Patterson reversed his opinion while on the stand on where the gun
was located in relationship to the subject's mouth: page 565 line 9-11 "
not inside the lips/mouth-just beyond it" vs. page 500 line 4 " muzzle just
inside mouth". This certainly raises red flags for a vigorous cross
examination with this contradiction during trial. More doubt to the jury.

•

Bloodspatter issues on Dr Patterson's testimony were numerous. Having
a qualified bloodspatter expert to discount and clarify this testimony was
critical to the outcome.

•

Dr. Patterson, page 569-line 22 stated "not sitting at time shot to mouth"
with no corroborating evidence: velocity of spatter observed on tee shirt,
directionality of spatter, explanations of the various types of spatter, vague
references to blood on subject's thigh.

67

•

Dr. Patterson, page 570 line 65 stated "spurt in the air" from single blow
from frying pan. Any qualified bloodspatter expert would refute this-it
takes a second blow after the blood has pooled for there to be
bloodspatter. There were no open injuries from the purported frying pan.

•

The placing of the "control print" on the firearm in this case was certainly
wrong and contaminated the evidence. It compromised the evidence in a
death investigation. Possible microscopic high velocity bloodspatter, hairs,
trace evidence and the potential for DNA was compromised. Throwing
away the original evidence bag was wrong-possible loss of evidence.
The cumulative effect of the sloppy handling of the evidence, in addition to
the TFCSO admitting that "proper procedures not followed in this case"
page 44 7 line 11 should have been emphasized to the jury by having
defense experts.

•

After observing the crime scene photos, it appears there is some
directionality of the bloodspatter observed on Mr. Murphy's right thigh. It
was a large, overview photo and not a closeup with a ruler. That makes
the interpretation very difficult. However, it appears that Mr. Murphy could
have been sitting up when the blood was deposited.

•

Tl:lere is no mention during the trial of the Bureau of Forensic Services
Laboratory in Meridian and the work they did on the case. It would be
important to find out what was examined, findings, and to see the
complete case file. It raises questions on full disclosure and possibly
more "inconclusive" results, which may have assisted the defense.

•

Closing arguments by the prosecutor mislead the jury: "proves he did not
fire weapon that night"---defense forensic experts would have emphasized
"inconclusive" and more scientifically accurate, mainstream and
conservative conclusions.
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AFFIDAVIT OF FACTS IN SUPPORT OF POST CONvICTION PETITION - 1
Revised: 10/13/05

i~w)II

Further your affiant sayeth not.

Signature of Affiant

SUBSCRJBED AND SWORN AND AFFIRtvIED TO before me this l) day of
_\~,\-~~.---' 20 ]ih.

~hx YJ

1~

J _D;

~_A_)r,i---

Notary Public for Idaho
My Commission Expires:

_.:s_~Lc_.L~--=_)
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IN THE DISTRICT COURT OF THE~f-t-"[P_,_'ft+-,""----JUDIC~~;:-_)
OF THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF

f;,ir.to ,f4·[S

)

)
)
)
)

Petitioner,
vs.

)

)
)
Respondent.

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

)

, Petitioner in the above
entitled matter and moves this Honorable Court to grant Petitioner's Motion for Appointment of
CoUi.>Jsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for
Appointment of Counsel.

1.

Petitioner is currently incarcerated within the Idaho Department of Corrections

under the direct care, custody and control of Warden

2.

\st<-

1 ,~

i,l;1pi3#,.t)l'Ol)

·n1e issues to be presented in this case may become to complex for the Petitioner

to properly pursue. Petitioner lacks the knowledge and skill needed to represent him/herself.
3.

Petitioner/Respondent required assistance completing these pleadings, as he/she ·
was unable to do it him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1
Revised: l 0/13/05
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4.

Other:

Bi1z~e_,"\b

~day of_,-=~·
DATED this~

J_~v-g~c:
l ______ ,20
Petiti&ner

AFFIDAVIT IN SUPPORT FOR APPOINTl\1ENT OF COUNSEL

STATE OF IDAHO
County of

)
) ss
)

f>oY'if\C(i\L

_f.t\_i.,cb~r-~t~"Atl\~~ffixy~,-~1---' after first being duly svvorn upon his/her oath, deposes
and says as follows:
1.

I am the Affiant in the above-entitled case;

2.

I

fu"'ll

Clli"Tently residing at the

'):v\i ;'J\C,i\"7

Co (( eth"''(\ e,U,,V\,~
() {L,

under the care, custody and control of Warden

~J.J

1,vi'\l\')~.,Jtc:l)

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

property;
5.

I am unable to movide anv other form of securitv:

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I v.rill be unfairly

..l.

.;

.,,

.,

handicapped in competing ,vith trained and competent counsel of the State;
Further your affiant sayeth naught.
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTivffiNT OF COlJNSEL - 2
Revised: 10/13/05

WHEREFORE, Petitioner respectfully prays that this Honorable Court issue
it's Order granting Petitioner's Motion for Appointment of Counsel to represent his/her interest,
or in the alternative grant any such relief to which it may appear the Petitioner is entitled to.
DATED This . j () !'¥day of __,::J-":\.~¼-l
--=-::=-------' 20_0_,_
..

SUBSCRIBED AND SWORN AND AFFIRMED to before me this

,20

ID day

VD .

Notary Public for Ida..l:io
Commission expires: b, I\}J . U)\ 7::i

MOTION A_"ND AFFIDAVIT IN SlJPPORT FOR APPOINTivffiNT OF COUNSEL - 3
Revised: 10/13/05

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the

,ot;t::; day

of

I

mailed a copy of this MOTION AND AFFIDAVIT 11-J SUPPORT FOR APPOff-JTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

¥411~

(Jlz

County Prosecuting Attorney

L/z5 Sh-PSJ'",/ve_, ~ N

,:,,tr::::-

MOTION AJ'-l'DAFFIDA VIT IN SUPPORT FOR APPOINTJvrENT OF COlJNSEL - 4
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STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Plaintiff,

)
)
)

)
)

vs.
STATE OF IDAHO,
Defendants.

Case No. CV-2008-2992

)
)
)
)

______________ )
ORDER STAYING PROCEEDINGS ON SUCCESSIVE PETITION FOR POST
CONVICTION RELIEF

On July 14, 2008 the petitioner, Alisha Ann Murphy, filed this successive petition for
post conviction relief and motion for appointment of counsel. The petition asserts that her prior
appointed counsel in Murphy v. State, Twin Falls County Case No. CV-2004-1292 were
ineffective in failing to raise certain issues in her original petition for post conviction relief. The
court has previously dismissed the petitioner's original petition for post conviction relief. The
petitioner has timely appealed this court's dismissal of her original petition for post conviction
relief and the appeal is still pending (Supreme Court Docket No. 34920).
Since appeal of the dismissal of her original petition for post conviction relief is currently
pending, it would appear that her successive petition for post conviction relief may be premature

1 - ORDER STA YING PROCEEDINGS ON SUCCESSIVE PETITION FOR POST CONVICTION RELIEF

'? :Jr.

as to some of the claims asserted and that the outcome of her pending appeal may have a bearing
on the merits of the successive petition for post conviction relief.
Therefore based on the pending appeal in CV-2004-1292 (Docket No. 34920) and good
cause appearing,
IT IS HEREBY ORDERED, that further proceedings on the petitioner's successive
petition for post conviction relief and motion for appointment of counsel, are hereby STAYED
until such time as the Idaho Supreme Court makes a final determination on the dismissal of the
petitioner's original petition for post conviction relief or until further order of the Court.

IT IS SO ORDERED.
DATED this ____ day of,

1~) L/

S:::f

, 2008.

(
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CERTIFICATE OF MAILING/DELIVERY
I, undersigned, hereby certify that on the ::So day of ~~
, 2008, a true and
correct copy of the foregoing ORDER STAYING PROCEEn:i:S ON SUCCESSIVE
PETITION FOR POST CONVICTION RELIEF was mailed, postage paid, and/or handdelivered to the following persons:
Alisha Ann Murphy
IDOC No. 50443
Pocatello Women Correctional Center
1451 Foreroad
Pocatello, Idaho 83204

Grant P. Loebs
Twin Falls County Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126

3 - ORDER STA YING PROCEEDINGS ON SUCCESSIVE PETITION FOR POST CONVICTION RELIEF ,
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

Case No. CV 08-2992

)
)

)
)
)
)
)
)

BRIEF IN SUPPORT OF
MOTION FOR SUMMARY
DISMISSAL

)

COMES NOW, the State ofldaho, by and through Grant P. Loebs, Prosecuting Attorney
for Twin Falls County, Idaho, and does hereby provide this brief in support of the state's motion
for summary dismissal of Alisha Ann Murphy's petition for post-conviction relief pursuant to
Idaho Code§ 19-4906(c).

I.
Factual And Procedural Hist01y

Alisha Aim Murphy was convicted of First Degree Murder on September 28, 2000. She
appealed that conviction. This appeal was denied. The Remittitur was issued on March 19,
2003. Her first Post Conviction Relief Petition was filed on March 15, 2004 and dismissed on

BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISMISSAL - 1

July 20, 2004. She appealed that dismissal on August 30, 2004. The Court of Appeals affirmed
in part and remanded in part her Petition on March 28, 2006. The Remittitur was issued on
August 10, 2006. District Judge John Butler held an Evidentiary Heming on November 15,
2007, and dismissed the remaining issues of her Petition on November 27, 2007. Petitioner
appealed this dismissal on December 27, 2007.
On July 14, 2008, Petitioner filed a second Petition for Post Conviction Relief alleging
two new claims and re-alleging tlu·ee claims which have been dismissed as part of the prior post
conviction relief proceeding. On August 6, 2008, the state filed an answer and a motion for
summary dismissal in which the state asks the court to take judicial notice of the record,
trai1sc1ipts, and exhibits in the underlying c1iminal case. Presently, the state has filed a motion
for summary dismissal ai1d this brief in support of the state's motion for summary dismissal.

II.
Applicable Legal Standards

A.

General Standards
An application for post-conviction relief initiates a proceeding which is civil in nature.

State v. Bearshield, 104 Idaho 676,678, 662 P.2d 548, 550 (1983); Clark v. State, 92 Idaho 827,
830, 452 P.2d 54, 57 (1969); Murray v. State, 121 Idaho 918, 921, 828 P.2d 1323, 1326 (Ct.
App.1992). An application for post-conviction relief differs from a complaint in an ordinary
civil action, however, an application must contain much more than "a short and plain statement
of the claim" that would suffice for a complaint under I.R.C.P. 8(a)(l). Martinez v. State, 126
Idaho 813, 816, 892 P.2d 488, 491 (Ct. App. 1995). Rather, an application for post-conviction
relief must be verified with respect to facts within the personal knowledge of the applicant, and
affidavits, records or other evidence supporting its allegations must be attached, or the
application must state why such suppo1iing evidence is not included with the application. l.C. §
BRIEF IN SUPPORT OF MOTION FOR SUMMARY DTSMJSSAL- 2
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19-4903. Like a plaintiff in a civil action, the applicant must prove by a preponderance of
evidence the allegations upon which the request for post-conviction relief is based. I.C. § 194907; Russell v. State, 118 Idaho 65, 67, 794 P.2d 654, 656 (Ct. App. 1990).
The post-conviction petitioner must make factual allegations showing each essential
element of the claim, and a showing of admissible evidence must support those factual
allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 1994); Drapeau v.
State, 103 Idaho 612, 617, 651 P .2d 546, 651 (Ct. App. 1982); Stone v. State, 108 Idaho 822,
824, 702 P.2d 860, 862 (Ct. App. 1985). The district court may take judicial notice of the record
of the underlying criminal case. Hays v. State, 113 Idaho 736, 739, 745 P.2d 758, 761 (Ct. App.
1987), affd 115 Idaho 315, 766 P.2d 785 (1988), overruled on other grounds State v. Guzman,
122 Idaho 981, 842 P .2d 660 (1992).

B.

Legal Standards Applicable To Alisha Ann Murphy's Burden Of Making Out A Prima
Facie Case Ofineffective Assistance of Counsel
To prevail on an ineffective assistance of counsel claim, the defendant must demonstrate

both that (a) her counsel's performance fell below an objective standard of reasonableness and
(b) there is a reasonable probability that, but for counsel's e1Tors, the result of the proceedings
would have been different. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); LaBelle v.
State, 130 Idaho 115, 118, 937 P.2d 427,430 (Ct. App. 1997). "Because of the dist01iing effects
of hindsight in reconstructing the circumstances of counsel's challenged conduct, there is a
strong presumption that counsel's perfonnance was within the wide range of reasonable
professional assistance -- that is, 'sound tiial strategy."' Davis v. State, 116 Idaho 401,406, 775
P.2d 1243, 1248 (Ct. App. 1989) (quoting Strickland, 466 U.S. at 689-90); Aragon v. State, 114
Idaho 758, 760, 760 P.2d 1174, 1176 (1988). A petitioner must overcome a strong presumption
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that counsel "rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment" to establish that counsel's performance was "outside the wide
range of professionally competent assistance." Claibourne v. Lewis, 64 F.3d 1373, 1377 (9th
Cir.1995) (quoting, Strickland, 466 U.S. at 690).
Thus, the first element

deficient performance

"requires a showing that counsel made

errors so se1ious that counsel was not functioning as the 'counsel' guaranteed the defendant by
the Sixth Amendment." Id. at 687, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693. The second element
prejudice

requires a showing that counsel's deficient perfonnance actually had an adverse

effect on her defense; i.e., but for counsel's deficient perfonnance, there was a reasonable
probability the outcome of the trial would have been different. Strickland, 466 U.S. at 693;
Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241, 244 (Ct. App. 1999). Regarding the second
element, Alisha Ann Murphy has the burden of showing that her trial counsels' deficient conduct
"so undern1ined the proper functioning of the adversarial process that the trial cannot be relied
on as having produced a just result." Strickland, 466 U.S. at 686; Ivey v. State, 123 Idaho 77,
80,844 P.2d 706, 709 (1992).
As explained in Ivey v. State, 123 Idaho 77, 80, 844 P.2d 706, 709 (1992), "The
constitutional requirement for effective assistance of counsel is not the key to the prison for a
defendant who can dredge up a long series of examples of how the case might have been tried
better."

C.

Legal Standards Applicable To Summary Disposition Under Idaho Code§ 19-4906(c)
Idaho Code Section 19-4906( c) authorizes summary disposition of an application for

post-conviction relief. Summary disposition of an application pursuant to l.C. § 19- 4906 is the

BRIEF IN SUPPORT OF MOTION FOR srnAMARY DISMISSAL - 4

procedural equivalent of summary jud6rment under I.R.C.P. 56. State v. LePage, 138 Idaho 803,
806, 69 P.3d 1064, 1067 (Ct. App. 2003). LC.§ 19-4906(c) provides:
The court may grant a motion by either party for summary disposition of the
application when it appears from the pleadings, depositions, answers to
inteITogatories, and admissions and agreements of fact, together with any
affidavits submitted, that there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter oflaw.

Summary disposition is permissible only when the applicant's evidence has raised no
genuine issue of material fact, which, if resolved in the applicant's favor, would entitle the
applicant to the requested relief.

If such a genuine issue of material fact is presented, an

evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho 759, 763, 819 P.2d 1159,
1163 (Ct. App. 1991); Hoover v. State, 114 Idaho 145, 146, 754 P.2d 458, 459 (Ct. App. 1988);
Ramirez v. State, 113 Idaho 87, 89, 741 P.2d 374, 376 (Ct. App. 1987).
Conversely, the "application must present or be accompanied by admissible evidence
suppo1iing its allegations, or the application will be subject to disposition." Goodwin v. State,
138 Idaho 269, 272, 61 P.3d 626, 629 (Ct. App. 2002) review denied (2003); LePage, 138 Idaho
at 807, 69 P.3d at 1068 (citing Roman 125 Idaho at 647, 873 P.2d at 901). Follinus v. State, 127
Idaho 897, 908 P.2d 590 (Ct. App. 1995) (Follinus's claim that his attorney had been ineffective
in failing to obtain a Franks hearing to contest the veracity of statements by the search wa1Tant
affiant was properly summarily dismissed where the court found that trial counsel did obtain, in
effect, a Franks hearing at the suppression hearing); Stone v. State, 108 Idaho 822, 826, 702 P .2d
860, 864 (Ct. App. 1985) (record of extradition proceedings disproved applicant's claim that he
was denied 1ight to counsel in those proceedings). Allegations are insufficient for the grant of
relief when they do not justify relief as a matter of law. Stuaii v. State, 118 Idaho 865, 869, 801
P.2d 1216, 1220 (1990); Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190 (1975);
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Remington v. State, 127 ldaho 443, 446-47 901 P.2d 1344, 1347-48 (Ct. App. 1995); Dunlap v.
State, 126 Idaho 901, 906, 894 P.2d 134, 139 (Ct. App. 1995) (police affidavit was sufficient to
support issuance of search wan-ant, and defense attorney therefore was not deficient in failing to
move to suppress evidence on the ground that wan-ant was illegally issued).
Bare or conclusory allegations, unsubstantiated by any fact, are inadequate to entitle a
petitioner to an evidentiary hearing. Roman, 125 Idaho at 64 7, 873 P .2d at 901; Baruth v.
Gardner, 110 Idaho 156, 159, 715 P.2d 369,372 (Ct. App. 1986); Stone, 108 Idaho at 826, 702
P .2d at 864. If a petitioner fails to present evidence establishing an essential element on which
he bears the burden of proof, summary disposition is appropriate. Mata v. State, 124 Idaho 588,
592, 861 P.2d 1253, 1257 (Ct. App. 1993). Where petitioner's affidavits are based upon hearsay
rather than personal knowledge, summary disposition without an evidentiary hearing is
appropriate. Ivey v. State, 123 Idaho 77, 844 P .2d 706 (1993).

D.

Standard Of Review Applied By The Appellate Court
Summaiy disposition under Idaho Code § 19-4906(b) is the procedural equivalent of

sunnnaiy judgment under I.R.C.P. 56. Ramirez v. State, 113 Idaho 87, 89, 741 P.2d 374, 376
(Ct. App. 1987). On review of a disposition of a post-conviction application, the appellate court
will review the entire record to detennine if a genuine issue of material fact exists which, if
resolved in petitioner's favor, would require that relief be granted. Nellsch v. State, 122 Idaho
426,430, 835 P.2d 661, 665 (Ct. App. 1992). The appellate court will freely review this court's
application of the law. Nellsch, 122 Idaho at 430, 835 P.2d at 665.
The issues on appeal are, first, whether the petition alleges facts which, if true, would
entitle the applicant to relief. Griffith v. State, 121 Idaho 371, 373, 825 P.2d 94, 96 (Ct. App.
1992). Second, whether those allegations are "supported by written statements from witnesses
BRIEF IN SUPPORT OF MOTIO:t-~ FOR SUMMARY DISMISSAL- 6

who are able to give testimony themselves as to facts within their knowledge, or [are] based
upon otherwise verifiable infonnation." Drapeau, 103 Idaho at 617,651 P.2d at 551.

III.
Alisha Ann Murphy's Petition Is Barred By The Statute Of Limitations And Should Be
Summarily Dismissed

Idaho Code § l 9-4902(a), setting forth a one-year statute of limitations for postconviction proceedings, provides in pertinent part, "[ a]n application may be filed at any time
within one (1) year from the expiration of time for appeal or from the detennination of an appeal
or from the detennination of proceedings following an appeal, whichever is later."

The

construction of such statutes is a question of law over which the appellate court exercises free
review. Freeman v. State, 122 Idaho 627, 628, 836 P.2d 1088, 1089 (Ct. App. 1992); Hanks v.
State, 121 Idaho 153, 154, 823 P.2d 187, 188 (Ct. App. 1992).

The "detennination of an

appeal," as used in LC. § 19-4902(a), means the date the remittitur is issued by the Idaho
Supreme Court or Idaho Court of Appeals. Atkinson v. State, 131 Idaho 222, 223, 953 P.2d 662,
663 (Ct. App. 1998); State v. Chapman, 128 Idaho 733, 734, 918 P.2d 605, 607 (Ct. App. 1996);
State v. Freeman, 122 Idaho 627, 629, 836 P.2d 1088, 1089 (Ct. App. 1992).

The Idaho

Supreme Court reinforced the one-year statute of limitation when it held that there is no
discovery exception to Idaho Code§ 19-4902. Evensiosky v. State, 136 Idaho 189, 191, 30 P.3d
967,969 (2001).
Alisha Ann Murphy's Petition for Successive Post Conviction Relief brings up new
issues not addressed before (9a and 9b ). Alisha Ann Murphy's petition was filed more than one
year from the remittitur issued in her direct appeal (March 19, 2003). Accordingly, Alisha Ann
Murphy's post-conviction relief petition, as to issues 9a and 9b, is baiTed by the statute oflimitations
and should be dismissed for that reason.
BRIEF IN SUPPORT OF lv10TI01'-J FOR SlJt-,11-.11\23 DISMISSAL· 7

IV.

Alisha Ann Murphy's Petition Is BmTed Because it is a Successive Petition

The instant petition is a successive petition, the first filed on March 15, 2004 (CV 20041292).

While subsequent post-conviction relief petitions may be pennissible in certain

circumstances, an applicant must raise all issues and claims in the initial application or risk waiver
and forfeiture under Idaho Code§ 19-4908. Parsons v. State, 113 Idaho 421, 426, 745 P.2d 300,
305 (Ct. App. 1987). Claims that are not raised in the miginal petition are waived for the purposes
of post-conviction relief as if they had been knowingly, voluntmily, and intelligently waived. State
v. LePage, 138 Idaho 803,811, 69 P.3d 1064, 1072 (Ct. App. 2003) review denied; Hooperv. State,
127 Idaho 945,947,908 P.2d 1252, 1254 (Ct. App.) review denied (1996). Where a second petition
for post-conviction relief is filed, it must provide sufficient reason as to why the grounds asserted for
relief were not raised in the first post-conviction relief application. Idaho Code§ 19-4908; King v.
State, 114 Idaho 442,446, 757 P.2d 705, 709 (Ct. App. 1988). Therefore, the applicant must show
sufficient reason why grounds for relief were not raised in the first application or risk disposition
under Idaho Code § 19-4908. Alisha Ann Murphy has not alleged any reason why grounds for
relief were not raised in the first application. Accordingly, the instant petition is baned by LC. §
19-4908.

V.
The Court has Dismissed the Issues Raised in Petition for Successive Post Conviction Relief, AND
the Court's Dismissal is Cunently on Appeal

As to issues 9c, 9d, and 9e, the Court has dismissed these claims in the Petitioner's first Post
Conviction Relief Petition (CV 2004-1292) in Judge Butler's Memorandum Decision RE: Post
Conviction ReliefAfter an Evidentia1y Hearing filed on November 27, 2007, and Judge Butler's
Order Partially Dismissing Petition for Post Conviction Relief filed on October 26, 2006.
BRIEF IN SUPPORT OF MOTJON FOR SU1V1MARY DISMISSAL 8

Issue 9c, Cell Phone Issue
This issue was dismissed on November 27, 2007, (see Judge Butler's Memorandum

Decision RE: Post Conviction ReliefAfter an Evidentia,y Hearing, p. 15-17). This dismissal is
currently the subject of an appeal filed by Petitioner on December 27, 2007.
B.

Issue 9d, Gun-shot Residue Expert and Counsel's Failure to Request Funding for Expert
This issue was dismissed by the District Court on November 27, 2007. Pursuant to

counsel's request, the Court authorized funding for Dr. Todd Grey and Pam Marcum, both of whom
were consulted in detail about gun-shot residue issues. Dr. Grey's gun-shot residue findings are
discussed by the Court in Judge Butler's Memorandum Decision RE: Post Conviction ReliefAfler

an Evidentia,y Hearing, page 12. The Court further discusses the gun-shot residue issue on pages
14 and 15. This dismissal is currently the subject of an appeal filed by Petitioner on December 27,
2007.
C.

Issue 9e, Norma Jo Robinson's Phone Records
This issue is identical to 9c, above. It has been dismissed by the Comi on November 27,

2007, in Judge Butler's Memorandum Decision RE: Post Conviction ReliefAfler an Evidentia,y

Hearing, pages 15-17. This dismissal is cun-ently the subject of an appeal filed by Petitioner on
December 27, 2007.

CONCLUSION
Alisha Ann Murphy's ineffective assistance of counsel claims fail to raise a genuine issue
of niaterial fact regarding both deficient perforn1ance and resulting prejudice, are time baned,
are successive, and have already been addressed and dismissed in the previous post conviction
relief proceeding. The state is therefore entitled to summary disposition pursuant to Idaho Code
§ 19-4906(c).
BRIEF IN SUPPORT OF Jv1OTJON FOR SUJ\1lv1ARY DISMISSAL 9

The state requests that this court grant the state's Motion for Summary Dismissal.
f.:)-,
DATED this _J{:._ day of August 2008.

&~

Grant P. Loebs
Prosecuting Attorney
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CERTIFICATE OF SERVICE

I hereby certify that on the _le_ day of August 2008, I served a copy of the foregoing
BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISMISSAL, thereof in the United
States mail, with postage prepaid, in an envelope addressed to the following:

Pocatello Woman's Correctional Center, Unit 05
Attn: Alisha Ann Murphy, #50443
1451 Fore Road
Pocatello, ID 83205

KA ££JJ2) N2tA.vtfvd

Kristel Muirhead
Case Assistant

BRIEF IN SlJPPORT OF MOTION FOR SUMMARY DISMISSAL - 1 l

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone:(208)736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CV 08-2992

MOTION FOR SUMMARY
DISMISSAL

COMES NOW, the State ofldaho, by and through Grant P. Loebs, Prosecuting Attorney
for Twin Falls County, Idaho, and does hereby move for summaiy dismissal of Alisha Ann
Murphy's petition for post-conviction relief pursuant to Idaho Code§ 19-4906(c) on the general
basis that, in light of the pleadings, answers, admissions, and the record of the underlying
criminal case, the petition fails to raise a genuine issue of mate1ial fact.
Alisha Ann Murphy's ineffective assistance of counsel claims fail to raise a genuine issue
of material fact regarding both deficient perfonnance and resulting prejudice.

Alisha Ann

Murphy's claims are time barred under Idaho Code§ 19-4902(a). Alisha Ann Murphy's claims
have already been addressed and dismissed in her previous post conviction relief case No.

MOTION FOR SLJ:r\1MARY DISMISSAL

CV2004-1292, in Judge Butler's Memorandum Decision RE: Post Conviction Relief After an
Evidentimy Hearing filed on November 27, 2007, and Judge Butler's Order Partially
Dismissing Petition for Post Conviction Relief filed on October 26, 2006. (Now on appeal).

The state also moves the court to take judicial notice of the underlying criminal file,
including but not limited to the record, transcripts, and exhibits in that file, in its consideration of
this Motion.
The specific grounds for dismissal of each of Alisha Ann Murphy's allegations are as set
forth in the Brief in Support of the State's Motion for Summary Dismissal. The Brief in Support
is incorporated herein.

i,,e

DA TED this __41~_ day of August 2008.

-LI~~

Grant P. Loebs
Prosecuting Attorney

MOTION FOR SUMMARY DISMISSAL

1

,

CERTIFICATE OF SERVICE
I hereby ce1iify that on the

day of August 2008, I served a copy of the foregoing

MOTION FOR SUMMARY DISMISSAL, thereof in the United States mail, with postage
prepaid, in an envelope addressed to the following:
Pocatello Woman's Correctional Center, Unit 05
Attn: Alisha Ann Murphy, #50443
1451 Fore Road
Pocatello, ID 83205

~~!V]JA,0,tv,.j
stel Muirhead
Case Assistant
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
ALISHA ANN MURPHY,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.
_______________

)
)
)
)
)
)
)
)
)
)

Case No. CV 08-2992

STATE'S ANSWER TO
PETITION FOR SUCCESSIVE
POST CONVICTION RELIEF

COMES NOW, the State ofldaho, by and through Grant P. Loebs, Prosecuting Attorney
for Twin Falls County, Idaho, and does hereby answer Petitioner, Alisha Ann Murphy's, petition
for post-conviction relief in the above-entitled action as follows:
I.
GENERAL RESPONSES TO ALISHA ANN MURPHY'S POST-CONVICTION
ALLEGATIONS

All allegations made by Alisha Ann Murphy are denied by the state unless specifically
admitted herein.

IL
SPECIFIC ANSWERS TO ALISHA ANN MURPHY'S POST-CONVICTION
ALLEGATIONS

STATE'S ANSWER TO PETITION FOR SUCCESSIVE POST CONVICTION RELIEF - 1

1.

Answering paragraphs 1 through 6 of Alisha Am1 Murphy's Petition for Post-

Conviction Relief, Respondent admits the allegations contained therein.
2.

Answering paragraph 7, the state denies the conclusory allegations.

3.

Answering paragraph 8, that Alisha Ann Murphy has not filed any petitions for a

writ of habeas corpus in state or federal court, Respondent believes this allegation to be true, but
specifically reserves the right to raise a successive petition/res judicata/procedural default bar or
defense should facts come to light indicating that the allegation is in any part false.
4.

Answering paragraph 9(a), assertions of ineffective assistance of counsel, the

state denies the allegations.
5.

Answering paragraph 9(b ), assertions of ineffective assistance of counsel, the

state denies the allegations.
6.

Answering paragraph 9(c), assertions of ineffective assistance of counsel, the

state denies the allegations.
7.

Answering paragraph 9(d), assertions of ineffective assistance of counsel, the

state denies the allegations.
8.

Answering paragraph 9(e), assertions of ineffective assistance of counsel, the

state denies the allegations.
9.

Paragraphs 10-12, are not factual allegations capable of being admitted or denied.
FIRST AFFIRMATIVE DEFENSE

Alisha Ann Murphy's petition fails to state any grounds upon which relief can be
granted. Idaho Code§ 19-4901(a); LR.C.P. 12(b)(6).
SECOND AFFIRMATIVE DEFENSE
To the extent Alisha Ann Murphy's claims should have been raised on direct appeal, the
claims are procedurally defaulted. Idaho Code § 19-4901 (b ).
THIRD AFFIRMATIVE DEFENSE
Alisha Ann Murphy has failed to file her petition within the one year statute oflimitation
and claims 9(a) and 9(b) are now time-ban-ed. Idaho Code§ 19-4902(a).

STATE'S ANSWER TO PETITION FOR SUCCESSIVE POST CONVICTJON RELIEF - 2
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FOURTH AFFIRMATIVE DEFENSE
To the extent that these claims have already been dismissed in Petitioner's previous post
conviction relief case No. CV 2004-1292, in Judge Butler's Memorandum Decision RE: Post
Conviction Relief After an Evidentiary Hearing filed on November 27, 2007, and Judge Butler's
Order Partially Dismissing Petition for Post Conviction Relief filed on October 26, 2006, the

claims are baned. In addition, these dismissals are cunently the subject of an appeal.

WHEREFORE, Respondent prays for relief as follows:
a)

That Alisha Ann Murphy's claims for post-conviction relief be denied;

b)

That Alisha Ann Murphy's claims for post-conviction relief be summarily

dismissed;
c)

for such other and further relief as the court deems necessary in the case.

,J>

DATED THIS _lf_ day of August 2008.

Grant P. Loebs
Prosecuting Attorney

STATE'S A_J"~SWER TO PETITION FOR SUCCESSIVE POST CONVICTION RELIEF 3

CERTIFICATE OF SERVICE

I hereby certify that on the _ L day of August 2008, I served a copy of the foregoing
STATE'S ANSWER TO PETITION FOR SUCCESSIVE POST CONVICTION RELIEF,

thereof in the United States mail, with postage prepaid, in an envelope addressed to the
following:

Pocatello Woman's Correctional Center, Unit 05
Attn: Alisha Ann Murphy, #50443
1451 Fore Road
Pocatello, ID 83205

&Gu~«d ,11v(u1W

Kristel Muirhead
Case Assistant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT ..~'.FHE
~-·-·~-,~"·---~STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Plaintiff,
vs.
STATE OF IDAHO,
Defendants.

)
)
)
)
)
)
)
)
)

Case No. CV-2008-2992

--------------)

AMENDED ORDER RE: STAY OF PROCEEDINGS

On July 30, 2008 the Court entered its Order Staying Proceedings on Successive Petition
for Post Conviction Relief.
On August 6, 2008 the State filed its Answer to Petition for Post Conviction Relief and
its Motion for Summary Dismissal together with its Brief in support of the motion.
On August 20, 2008 the Petitioner filed her Motion to Clarify inquiring as to whether she
needed to respond to the State's Motion for Summary Dismissal.
Based on the foregoing and good cause appearing, the Petitioner does not have to
Respond to the State's Motion for Summary Dismissal based on the Stay Order entered July 30,

1 - AMENDED ORDER RE: STAY OF PROCEEDINGS
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2008, pending further order of the Court. All matters in the above entitled proceeding are stayed
until further order of the court.
IT IS SO ORDERED.

DATED this

13,-7

day of~(~--',--"-~-' 2008.

2 - AMENDED ORDER RE: STA Y OF PROCEEDINGS

CERTIFICATE OF MAILING/DELIVERY
I, undersigned, hereby certify that on the _ _ day of t ~
, 2008, a true and
correct copy of the foregoing AMENDED ORDER RE: STA OF PROCEEDINGS was mailed,
postage paid, and/or hand-delivered to the following persons:
Alisha Ann Murphy
IDOC No. 50443
Pocatello Women Correctional Center
1451 Fore Road
Pocatello, Idaho 83204

Grant P. Loebs
Twin Falls County Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126

3 -AMENDED ORDER RE: STAY OF PROCEEDINGS

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

'T'r

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CV 08-2992

RENEWED MOTION FOR
SUMMARY DISMISSAL

COMES NOW, the State of Idaho, by and through Grant P. Loebs, Prosecuting Attorney
for Twin Falls County, Idaho, and does hereby renew the Motion for Summary Dismissal of
Alisha Ann Murphy's petition for post-conviction relief pursuant to Idaho Code § 19-4906(c)
previously filed on August 6, 2008.
This Court filed an Order Staying Proceedings on Successive Petition for Post

Conviction Relief on J~ly 30, 2008, pending a decision from the Idaho Court of Appeals
regarding petitioner's original petition for post conviction relief. On August I 0, 2009, the Idaho
Court of Appeals issued its Remittitur in Docket No. 34920, dismissing petitioner's appeal of her

RENEWED MOTION FOR SUMMARY DISMISSAL - 1

lOl

original post conviction relief petition. As such, the State would request this Court lift the stay
in this case and rule on the State's Motion.for Summa,y Dismissal.
DATED this

/1th

day of August 2009.

_LJ,,+J~
Grant P. Loebs
Prosecuting Attorney

RENEWED MOTION FOR SUMMARY DISMISSAL - 2
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CERTIFICATE OF SERVICE
I hereby certify that on the

_tl day of August 2009, I served a copy of the foregoing

RENEWED MOTION FOR SUMMARY DISMISSAL, thereof in the United States mail,
with postage prepaid, in an envelope addressed to the following:

Pocatello Woman's Correctional Center, Unit 03
Attn: Alisha Ann Murphy, #50443
1451 Fore Road
Pocatello, ID 83205

(l\11~

tJVlWVLt~a_J

Kristel Muirhead
Executive Assistant

RENEWED MOTION FOR SUMMARY DISMISSAL - 3
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In the Supreme Court of the State of Idaho'

61

ALISHA ANN MURPHY,
Petitioner-Appellant,

ORDER DENYING PETITION
FOR REVIEW
Supreme Court Docket No. 349202008 Twin Falls County District
Court DC No. 04-1292

V.

STATE OF IDAHO,

Ref No. 09-128

Respondent.

The Appellant having filed a PETITION FOR REVIEW on May 8, 2009 and a
supporting BRIEF on June 19, 2009, seeking review of the unpublished Opinion of the Court of
Appeals filed April 17, 2009; therefore, after due consideration,
IT IS HEREBY ORDERED that Appellant's PETITION FOR REVIEW be, and hereby
is, DENIED.

..r/b_

DATED this-~-~_day of August 2009.

cc:

Counsel of Record
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT DF THE

OlloEPUTY

)

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Plaintiff,
vs.
STATE OF IDAHO,
Defendants.

______________

)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-2992

NOTICE OF INTENT TO DISMISS SUCCESSIVE PETITION FOR POST
CONVICTION RELIEF

On July 14, 2008 the petitioner filed a successive Petition for Post Conviction Relief. The
Court, having reviewed the successive Petition for Post Conviction Relief; and the petitioner's
Motion for Appointment of Counsel, and in accordance with Idaho Code § 19-4906(b), notifies
petitioner that the petition, on its face, fails to meet the requirements of I.C. Section 19-4901 et seq.
as set forth in fmiher detail below. Further, for the reasons set forth below the court intends to deny
the motion for appointment of counsel pending petitioner's response to this notice of intent to
dismiss.

I.
FACTUAL AND PROCEDURAL BACKGROUND

I - NOTICE OF INTENT TO DISMISS SUCCESSIVE PETITION FOR POST CONVICTION RELIEF

On September 26, 2001, the petitioner was convicted of first degree murder of her husband,
James Murphy. The petitioner appealed her conviction and sentence, which were affirmed in an
unpublished opinion. State v. l'vfurphy, Docket No. 27853 (January 8, 2003). The remittitur was filed
on April 14, 2003.
The petitioner on March 15, 2008 filed a pro se application for post conviction relief
asserting numerous claims of ineffective assistance of counsel, police misconduct, prosecutorial
misconduct, and judicial misconduct, together with a motion for the appointment of counsel.
Murphy v. State, Twin Falls County Case No. CV-2004-1292 (A1urphy I). At all relevant times

during the proceedings for post conviction relief the petitioner was represented by appointed
counsel. The court entered an order dismissing the petition on the state's motion for summary
dismissal in Murphy I, however the Court of Appeals in a published opinion affirmed in part,
reversed in part, and remanded the case to this court for further proceedings. Murphy v. State, 143
Idaho 139, 139 P.2d 741 (2006). The court of appeals had concluded that the petitioner had not been
given sufficient notice of the grounds for dismissal of some of her claims and that the court had
erred in not appointing a forensic pathologist to review the petitioner's claims. Upon remand this
court then entered a notice of intent to dismiss those claims upon which she had not had sufficient
notice of the grounds for dismissal and the court also reappointed cow1sel for the petitioner and also
appointed a forensic pathologist, Dr. Todd Cameron Grey, to review her claims for post conviction
relief. This court subsequently dismissed those claims which were the subject of the notice of intent
to dismiss when no timely response was filed.
The court then conducted an evidentiary hearing on the remaining claims of ineffective
assistance of counsel which consisted of: (1) failure to retain a forensic pathologist; (2) failure to
retain a gunshot residue expert; (3) failure to retain a blood spatter expe1i; (4) failure to investigate

2 - NOTICE OF INTENT TO DISMISS SUCCESSIVE PETITION FOR POST CONVICTION RELIEF

mobile phone records; and (5) failure to find a juror. The parties stipulated that the evidentiary
hearing would be conducted based on the reports submitted by Dr. Grey and Dr. Patterson, as well
as the grand jury and trial testimony. The petitioner's counsel waived the remaining claims for post
conviction relief except as to the claim as to the claim that counsel was ineffective in failing to
retain a forensic pathologist. At the conclusion of the evidentiary hearing this court entered a written
decision, which addressed all claims, including the claims waived by counsel, and denied post
conviction relief to the petitioner.
The petitioner filed a timely appeal and the court's denial of post conviction relief was
affo111ed by the Court of Appeals in an unpublished opinion. Murphy v. State, Docket No. 34920
(April 17, 2009) The remittitur was issued on August 10, 2009.
The petitioner on July 8, 2008 filed a successive petition for post conviction relief, while her
appeal of the dismissal of her original petition was pending. On July 30, 2008 this court entered an
Order Staying Proceedings pending her appeal of the dismissal of her original petition for post
conviction relief. On August 6, 2008 the State filed its Answer and a Motion and Brief in support of
Summary Dismissal and this court clarified on August 27, 2008 that the petitioner did not have to
respond to the motion for summary dismissal pending her appeal. The court of appeals having
affinned the dismissal of the petitioner's original petition for post conviction relief the Stay of
Proceedings is hereby Vacated.

II.
MOTION FOR APPOINTMENT OF COUNSEL

In an original petition for post conviction relief the question of whether to grant a motion
for appointment of counsel on a petition for post-conviction relief is a matter of discretion.
Workman v. State, 144 Idaho 518, 164 P.3d 798 (2007). In Workman, the Court stated the

3 - NOTICE OF INTENT TO DISMISS SUCCESSIVE PETITION FOR POST CONVICTION RELIEF
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following standard:
A request for appointment of counsel in a post-conv1ct10n
proceeding is governed by LC. § 19-4904. Quinlan v. Idaho
Comm'nfor Pardons and Parole, 138 Idaho 726, 730, 69 P.3d 146,
150 (2003). Idaho Code § 19-4904 provides that in a proceeding
under the UPCPA, a court-appointed· attorney "may be made
available" to an indigent applicant. The decision to grant or deny a
request for court-appointed counsel lies within the discretion of the
district comi. Charboneau v. State, 140 Idaho 789, 792, 102 P.3d
1108, 1111 (2004). This Court determined in Charboneau, and
reaffirmed in Swader v. State, 143 Idaho 651, 152 P.3d 12 (2007),
that the proper standard for determining whether to appoint
counsel for an indigent petitioner in a post-conviction proceeding
is whether the petition alleges facts showing the possibility of a
valid claim that would require further investigation on the
defendant's behalf. Charboneau, l 40 Idaho at 793, 102 P.3d at
1112; Swader, 143 Idaho at 654, 152 P.3d at 15.
In Brown v. State, 135 Idaho 676, 679, 23 P.3d 138, 141 (2001), the court indicated that
when a pro se applicant seeks appointment of counsel, in an original petition, that "it is essential that
the petitioner be given adequate notice of the claimed defects so he has the opportunity to respond
and to give to the trial court an adequate basis for deciding the need for counsel based upon the
merits of the claims", however, the pro se petitioner, is not entitled to have counsel appointed to
search the record for non-frivolous claims. Also see, DeRushe v. State, 146 Idaho 599, 200 P.3d
1148 (2009).
The Idaho Supreme Court in Fields v. State, 135 Idaho 286, 291, 17 P.3d 230, 235 (2000)
has held that there is no statutory or constitutional right to the appointment of counsel with respect
to a successive petition for post conviction relief.
There is no Sixth Amendment right to appointed counsel in a
collateral attack upon a conviction. Pennsylvania v. Finley, 481 U.S.
551, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987); Murray v. Giarratano,
492 U.S. 1, 109 S.Ct. 2765, 106 L.Ed.2d 1 (1989) (applying the rule
to capital cases); Lee v. State, 122 Idaho 196, 199, 832 P.2d 1131,
1134 (1992). In Idaho, although a statutory right to court-appointed
counsel in post-conviction proceedings existed for those applicants
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unable to pay court costs and expenses of representation, the statute
was amended in 1993 to give discretion to the district court to
appoint counsel upon an applicant's request. I.C. § 19-4904. The
statutory right to counsel to which Fields was entitled at the time of
his initial application for post-conviction relief, however, in light of
the amendment, does not extend to any successive petitions. We
conclude that because Fields was not entitled to appointed counsel,
the district court properly denied the motion.

However, the court also held in Charboneau v. State, 140 Idaho 789, 102 P.3d 1108 (2004)
that the court abused its discretion in not first considering the appointment of counsel on a
successive petition for post conviction relief, when the pro se petitioner had asserted an alleged

Brady violation.
However, while it would appear that the appointment of counsel in a successive petition is a
matter of discretion, the focus of that discretion is somewhat different, as follows:
Ineffective assistance of prior post-conviction counsel may provide
sufficient reason for permitting newly asserted allegations or
allegations inadequately raised in the initial application to be raised
in a subsequent post-conviction application. See Palmer v. Dermitt,
102 Idaho 591, 596, 635 P.2d 955, 960 (1981); Hernandez v. State,
133 Idaho 794, 798, 992 P.2d 789, 793 (Ct.App.1999). Additionally,
when a second or successive application is presented because the
initial application was summarily dismissed due to the alleged
ineffectiveness of the initial post-conviction counsel, use of the
relation-back doctrine may be appropriate. See Hernandez, 133
Idaho at 799, 992 P.2d at 794. This is so because failing to provide a
post-conviction applicant with a meaningful opportunity to have his
or her claims presented may be violative of due process. Id. See also
Abbott v. State, 129 Idaho 381, 385, 924 P.2d 1225, 1229
(Ct.App.1996); Mellinger v. State, l 13 Idaho 31, 35, 740 P.2d 73, 77
(Ct.App.1987) (Burnett, J., concurring).

Schwartzv. State, 145 Idaho 186,189, 177P.3d400,403 (2008)

Therefore, this court in evaluating the motion for appointment of counsel should dete1mine
if the facts alleged in the successive petition, if trne, demonstrate that it was the conduct of her post
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conviction counsel that led to the dismissal of her original petition. At present the claims raised by
the petitioner in her successive petition as to the inadequacy of her post conviction counsel appear to
be frivolous for the reason set forth below. For these reasons the court will deny the appointment of
counsel for the time being, pending the petitioner's response to the court's notice of intent to
dismiss. Upon receipt of the petitioner's response to the notice of intent to dismiss, the court will
reassess the request for appointment of counsel.
III.
SUCCESSIVE POST CONVICTION STANDARD

A petition for post conviction relief is a civil proceeding, entirely distinct from the
underlying criminal action. Ferrier v. State, 135 Idaho 797, 25 P.3d 110 (2001). If the petition fails
to present or be accompanied by admissible evidence supporting its allegations, and making a prima
facie case, i.e. establishing each essential element of the claim, then summary dismissal is
appropriate. Hernandez v. State, 133 Idaho 794, 992 P.2d 789 (1999); Martinez v. State, 126 Idaho
813, 816, 892 P.2d 488, 491 (Ct. App. 1995). While the Court is required to accept petitioner's
unrebutted allegations, it need not accept petitioner's bare or conclusory allegations. Berg v. State,
131 Idaho 517, 960 P.2d 738 (1998); King v. State, 114 Idaho 442, 757 P.2d 705 (Ct. App. 1988).
When presenting a successive petition for post conviction relief, it is the burden of the
petitioner to establish sufficient reason as to why the ground for relief was not asserted in her
original petition; or was inadequately asserted in her original petition or that any waiver of an
asserted claim was not knowingly, voluntarily and intelligently waived. I.C. § 19-4908. Therefore
the court should not consider the grounds set fo1ih in a successive petition until the petitioner has
established a "sufficient reason" as to why it was not raised or was inadequately raised in the
original petition.
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The Idaho Court of Appeals in Baker v. State, 142 Idaho 411,420 128 P.3d 948,957 (Ct.
App. 2005) summarized the standard relative to a successive petition for post conviction relief as
follows:
The Uniform Post-Conviction Procedure Act (UPCPA) is designed
to deal with collateral attacks upon allegedly improper convictions
and sentences, not collateral attacks upon other post-conviction
proceedings. Wolfe v. State, 113 Idaho 337, 339, 743 P.2d 990, 992
(Ct.App.1987).
Ineffective assistance of counsel in postconviction proceedings is not among the permissible grounds for
filing another post-conviction relief application. Id. All grounds
for relief available to an applicant under the UPCP A must be
raised in an applicant's original, supplemental, or amended
application. I.C. § 19-4908. The language of Section 19-4908
prohibits successive applications in those cases where the applicant
"knowingly, voluntarily and intelligently" waived the grounds for
relief sought in the successive application or offers no "sufficient
reason" for omitting those grounds in the original application. See
Palmer v. Dermitt, 102 Idaho 591, 593, 635 P.2d 955, 957 (1981).
However, Section 19-4908 allows an applicant to raise a ground
for relief, which was addressed in a former application, if he or she
can demonstrate sufficient reason why that ground was
inadequately raised or presented in the initial post-conviction
action. See Hernandez v. State, 133 Idaho 794, 798, 992 P.2d 789,
793 (Ct.App.1999). An allegation that a claim was not adequately
presented in the first post-conviction action due to the ineffective
assistance of prior post-conviction counsel, if true, provides
sufficient reason for permitting issues that were inadequately
presented to be presented in a subsequent application for postconviction relief. Hernandez, 133 Idaho at 798, 992 P.2d at 793.

Therefore it is the burden of the petitioner on a successive petition for post conviction
relief to show that one of two things: (1) that her appointed counsel waived claims for relief
sought which were asserted in the original petition and the waiver was not a "knowing, voluntary
and intelligent" waiver by the petitioner; or (2) the applicant must offer a "sufficient reason" for
not having asserted or for having omitted grounds for relief in her original petition.
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Further, in canng out the analysis of the sufficient reason to permit the filing of a
successive post conviction petition includes the analysis of whether the claims were asserted
within a reasonable time. Charboneau v. State, 144 Idaho 900, 174 P.3d 870 (2007).

IV.
NOTICE OF INTENT TO DISMISS
For the reasons set forth below as well as for the reasons set forth in the State's Motion for
Srnmnary Dismissal filed August 6, 2008, the court intends to dismiss the petitioner's successive
petition for post conviction relief. The petitioner in her successive post conviction petition claims as
follows:
(I) That her post conviction attorney (Roger Harris) did not raise all claims in an amended

petition for post conviction relief and failed to allege that (a) her trial was unconstitutional; (b) that
her jury was prejudiced; (c) that trial counsel was ineffective for not objecting to the testimony of
Dr. Worst and Ms. Stalley; and (d) that Harris did not file a motion to subpoena the cell phone
records for her alibi.
(2) That her post conviction attorney (Tim Williams) was ineffective for (a) not filing a
motion for funding of a gun shot residue expert; and (b) for not filing a motion to subpoena Norma
Jo Robinson's home phone records.
The petitioner has attached in support of her successive petition, her affidavit dated July IO,
2008, portions of the trial testimony consisting of William McDaniel; Dennis Chambers; and Kerry
Patterson, and a copy of a repmt from Pamela Marcum, a forensic scientist, dated May 25, 2007.
As indicated above, post conviction relief is not available for purposes of a collateral
challenge of post conviction relief proceedings, and may only be considered in detem1ining if there
is a sufficient reason to allow the filing of a successive petition. Baker v. State, supra.; Nguyen v.
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State, 126 Idaho 494, 887 P.2d 39 (Ct. App. 1994); Wolfe v. State, 113 Idaho 337, 743 P.2d 990

(1987). The comi will therefore review the successive petition to determine if the petitioner has
presented a sufficient reason for the filing of a successive petition and in doing so the court will
review and take judicial notice of the proceedings in Alisha Ann Murphy v. State of Idaho, Twin
Falls County Case No. CV-2004-1292:

I. Murphy's appeal of her sentence and conviction was decided on January 8, 2003 and the
Remittitur was filed on April 14, 2003.
2. Murphy filed her original post conviction petition pro se on March 15, 2004. The petition
as originally filed alleged in excess of 23 claims and sub-claims for post conviction relief based on
ineffective assistance of counsel; prosecutorial misconduct; police misconduct; and judicial
misconduct.
3. The court had issued a Notice of Intent to Dismiss and the State filed a Motion for
Summary Dismissal and appointed counsel filed affidavits and a brief in opposition to summary
dismissal as well as a motion for funding of forensic pathologist.
4. On July 20, 2004 the court entered its order denying funding for a forensic pathologist
and an order dismissing the petition for post conviction relief.
5. Murphy appealed the courts dismissal of her petition and the denial of funding for the
forensic pathologist.
6. The court of appeals affirmed in part and remanded in part the dismissal of the petition
and remanded for further proceedings. The court of appeals affirmed the dismissal of some of the
claims concerning Ineffective Assistance of Counsel and one claim relative to prosecutorial
misconduct. The court also affirmed that dismissal of the claim relative to the failure to call Nonna
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Jo Robinson on the basis that the decision of counsel was a strategic or tactical decision and the

failure to pursue dismissal of a juror.
7. The court of appeals concluded that the district court should have granted the motion for
appointment of a forensic pathologist and that the petitioner did not have adequate notice as to the
other claims that were dismissed.
8. On remand this court then issued an order appointing a forensic pathologist and also gave
notice of its intent to dismiss those claims for which the court of appeals concluded that the
petitioner had not had adequate notice. When a timely response was not made, the court entered its
order dismissing all claims other than the claims relative to trial counsels failure to retain certain
experts, including the forensic pathologist and the claims concerning the failure to find a juror and
failure to investigate cell phone records.
9. An evidentiary hearing was conducted on the remaining claims although it centered on
the claim that trial counsel was ineffective in failing to request a continuance of the trial and the
failure to retain a forensic expert. The court did address all claims in its written decision denying
post conviction relief.

It is the burden of the petitioner in support of a successive petition for post conviction relief
to allege specific facts supported by admissible evidence, upon which she contends were known to
her post conviction counsel and which were unadjudicated, and would have prevent dismissal of her
petition for post conviction relief. Hernandez v. State, 133 Idaho 794, 798, 992 P.2d 789, 793 (Ct.
App. 1999).
A.

The petitioner has failed to present evidence of a sufficient reason as to why her

claims were not raised in her original petition.
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As to this first issue this court would note that the petitioner is not entitled to have appointed
counsel "in order to search the record for possible nonfrivolous claims." Brown v. State, 135 Idaho
676,679, 23 P.3d 138, 141 (2001).
1.

The petitioner alleges that her post conviction attorney failed to amend the original

petition to allege that her trial was unconstitutional. A full reading of the original petition clearly
demonstrates that she was challenging the constitutionality of her trial and her conviction. The
original petition filed by the petitioner pro se raised multiple issues including ineffective assistance
of her trial counsel; prosecutorial misconduct; police misconduct and judicial misconduct all of
which were related to whether she received a fair and constitutional trial. The matters were finally
adjudicated in her original petition and the petitioner has failed to specify how her counsel was
inadequate in raising her claim that her trial was unconstitutional. If the petitioner was aware of
additional issues or claims relative to the constitutionality of her trial, she should have raised those
claims herself in her original application and there is no evidence or facts that establish that her post
conviction counsel inadequately failed to raise a claim that would have entitled the petitioner to the
reliefrequested. The petitioner's claims are only conclusions and not supported by any factual basis.
Further, it would appear that to raise any new claims at this stage of the proceedings are untimely.
Charboneau v. State, 144 Idaho 900, 174 P.3d 870 (2007).

2.

The petitioner alleges that her post conviction attorney failed to amend the original

petition to allege that her jury was prejudiced against her. The original petition filed by the
petitioner pro se raised issues relative to her jury. She has not identified any evidence that points to
the conclusion or suggestion that her jury was prejudiced. The issues she raised in her original
petition have already been adjudicated and there is no showing by additional evidence that the
detem1ination would have been different. If the petitioner was aware of additional issues or claims
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relative to her jury, she should have raised those claims herself in her original application and there
is no evidence or facts that establish that her post conviction counsel inadequately failed to raise a
claim that would have entitled the petitioner to the relief requested. Further, it would appear that to
raise any new claims at th.is stage of the proceedings are untimely. Charboneau v. State, 144 Idaho
900, 174 P.3d 870 (2007).
3.

The petitioner alleges that her post conviction attorney failed to amend the original

petition to allege that her trial counsel failed to object to the testimony of Dr. Worst and Ms. Stalley.
It is not for counsel to search the record for non-frivolous claims. There is no showing as to why

petitioner herself did not raise these claims in her original petition. The petitioner had in her
possession at the time of the filing of her petition copies of the trial transcript as evidenced by the
fact that portions of the transcript were attached to her original petition. She argues that counsel
failed to object on relevancy or privilege. Her claims of relevancy and privilege are only conclusory
statements. The issues she raised in her original petition have already been adjudicated and there is
no showing by additional evidence that the determination would have been different. If the
petitioner was aware of additional issues or claims relative to witness testimony, she should have
raised those claims herself in her original application and there is no evidence or facts that establish
that her post conviction counsel inadequately failed to raise a claim that would have entitled the
petitioner to the relief requested. Further, it would appear that to raise any new claims at this stage
of the proceedings are untimely. Charboneau v. State, 144 Idaho 900, 174 P.3d 870 (2007).
B.

The petitioner has failed to present evidence of a sufficient reason that her

claims were inadequately raised.

1.

The petitioner alleges that her post conviction attorneys failed to subpoena the cell

phone records and the records of the home phone of Nonna Jo Robinson to support her claim of
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alibi. The issue of the phone records was key to the testimony of Norma Jo Robinson. The court has
previously adjudicated that the failure to call Norma Jo Robinson was a tactical and strategic
decision of her trial counsel and without the testimony of Robinson the records really are not
relevant by themselves and the testimony of Norma Jo Robinson would be necessary for the proper
foundation. This detennination was affirmed by the Court of Appeals in the petitioner's original
appeal. 1\1wphy v. State, 143 Idaho 139, 149-150, 139 P.3d 741, 751-752 (Ct. App. 2006). The
petitioner has failed to show any facts as to how counsel were inadequate in raising this issue
5.

The petitioner alleges that her post conviction attorney failed to request funds to hire

a gun shot residue expert. The successive petition is not supported by any facts or admissible
evidence that such a motion would have been granted had such a request been made. The court
would only be required to grant such a request if it was necessary to "protect Murphy's substantial
rights to effective assistance of counsel." Murphy v. State, supra., 143 Idaho at 148, 139 P.3d at
750. The petitioner relies in part on a report from Pamela Marcum, a forensic scientist, who is not a
gun shot residue expert. The report is hearsay. Ms. Marcum does not express any opinion to suggest
that the gun shot residue report was not accurate. Ms. Marcum does not point to any evidence in the
record that there was improper collection of the gun shot residue from the body of James Murphy.
The trial testimony contains the testimony of Gene Turley, the County Coroner as to the handling
and examination of the body of James Murphy, as well as the testimony of William McDaniel and
Dem1is Chambers as to the handling, collection and analysis of the gun shot residue discovered on
James Murphy. Ms. Marcum does not express any opinion that there was anything improper in the
handling, collection and analysis of the GSR. The statements of Ms. Marcum, although hearsay, are
at best speculation and not supportive of the claims asserted by the petitioner. There is no evidence
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or facts that establish that her post conviction counsel inadequately failed to raise a claim that would
have entitled the petitioner to the relief requested.
VI.
CONCLUSION

Pursuant to LC. Section 19-4906(b), petitioner is hereby notified that based upon the
Successive Petition and the record presented to the Court, the Court provisionally intends to dismiss
the Successive Petition for the reasons set forth above. Petitioner is hereby notified that she is
entitled to reply to this notice of intent to dismiss and the state's motion for summary dismissal
within thirty (30) days following the date of service of this order. In the event that petitioner
shall fail to respond or shall fail to make timely or adequate response, the petition will be dismissed
without further notice or hearing pursuant to LC. Section 19-4906(b). The motion for appointment
of counsel is denied subject to reconsideration upon receipt of petitioner's response to the notice of
intent to dismiss and the state's motion for summary dismissal.

1T IS SO ORDERED.

.,,CY

Q:;,~

DATED this-~,-=-_...12_~ day of ~ ,

, 2009.
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CERTIFICATE OF MAILING/DELIVERY
I, undersigned, hereby certify that on the Zi)____ day o f ~ , 2009, a true and
correct copy of the foregoing NOTICE OF INTENT TODIMISSSlJCCESSIVE PETITION
FOR POST CONVICTION RELIEF was mailed, postage paid, and/or hand-delivered to the
following persons:
Alisha Ann Murphy
IDOC No. 50443
Pocatello Women Correctional Center
1451 Fore Road
Pocatello, Idaho 83204

Grant P. Loebs
Twin Falls County Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126

~~~
Deputy Clerk
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01S1 R!CT COURT
TWIN FALLS C0.10?\HO
FIL'::D

2009 NOV -3 PM I: 43
By_ --tC\t-:;----·· - .
~JJCL: H~
,,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS!RICT OF THE .DEPU r
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Plaintiff,
vs.
STATE OF IDAHO,
Defendants.
______________

)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-2992

ORDER DISMISSING SUCCESSIVE PETITION FOR POST CONVICTION RELIEF
WITH PREJUDICE

On September 30, 2009 the court entered and caused to be served its Notice of Intent to
Dismiss Successive Petition for Post Conviction Relief in accordance with I.C. § l 9-4906(b)
wherein the court notified the Petitioner that she was entitled to reply to this notice of intent to
dismiss and the state's motion for summary dismissal within thirty (30) days following the date of
service of the notice of intent to dismiss. The petitioner was further advised that if she fail to
respond or shall fail to make timely or adequate response, the petition would be dismissed without
further notice or hearing pursuant to I.C. Section 19-4906(b). The motion for appointment of
counsel was denied subject to reconsideration upon receipt of petitioner's response to the notice of
intent to dismiss and the state's motion for summary dismissal.
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The record reflects that the petitioner has failed to respond to the courts Notice of Intent to
Dismiss and / or the State's Motion for Summary Dismissal and more than thirty (30) days has
expired since the service of the Notice oflntent to Dismiss.
Therefore, for the reasons set forth in the Court's Notice oflntent to Dismiss and the State's
Motion for Summary Dismissal,
IT IS ORDERED, ADJUDGED AND DECREED, that the Petitioner's motion for
appointment of counsel is DENEID and the Petitioner's Successive Petition for Post Conviction
Relief is hereby DISMISSED WITH PREJUDICE, pursuant to LC.§ 19-4606(b).

IT IS SO ORDERED.
DATED this

~

day of

Nv\.k3Af. ,~e(2009,
/

,....
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CERTIFICATE OF MAILING/DELIVERY
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I, undersigned, hereby certify that on t h e ~ day of
2009, a true and
correct copy of the foregoing ORDER DISMISSING SUCCESSIVE PETITION FOR POST
CONVICTION RELIEF WITH PREJUDICE was mailed, postage paid, and/or hand-delivered to
the following persons:
Alisha Ann Murphy
IDOC No. 50443
Pocatello Women Correctional Center
1451 Fore Road
Pocatello, Idaho 83204

Grant P. Loebs
Twin Falls County Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126

Qri
-~1 (l.Ac::L
/

.

IC

··· Deputy Clerk
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Alisha Ann Murphy
#50443
U5-5d
1451fore road
Pocatello Id 83204

INXHE
DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
,
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
ALISHA ANN MURPHT,
plaintiff,

Case No. CV-2008-2992
Motion for Reconsideration of
Order Dismissing Successive Petition

vs.

for Post-Conviction Relief
STATE OF IDAHO
defendant.

On November the 2nd 2009 this court filed and mailed this
petitioner a true copy of a dismissal of thffis petitioner's successive
petition for Post-Convicition on grounds that this petitioner filed
a late reply to this courts intent to dismiss this petitioner's
petition for successive Post-Conviction.
On November the 6th 2009 this petitioner preciptately wrote
and mamled an appe~~to this courts order dismissing this petitioner's
successive petition for Post-Conviction.

This petitioner has since then learned that a motion for
Reconsideration would be more of a appropriate avenue at this stage
on the matter at hand.

On September 30th 2009 this coutt mailed a true copy of
intent to dismiss successive petition for Post-Conviction Relief.
giving this petitioner 30 day's to reply. Thes petitioner did reply
and Mailed an original to this court and a true copy to the prosecutor.
On October 27th 2009 this petitioner has included a true copy of
the prison's legal mail-log.

In Munson v. State 128 Idaho 639,917 P.2d 796 the conclusion
1·:

11x

states: We hold that the mailbox rule applies for purposes
of prose inmates filing petitions for post-conviction relief. The
policy reasons that supported the Court's procedural ruling in Lee,
equally apply in the case of a petition filed for post-conviction
relief. Of State vs. Smith, 103 Idaho 135,136, 645 P.2d 369 , 370 (1982)

Most Cited Cases
(Formerly 110k998(14.1))
Mailbox rule applies to prose inmate's filling of petition
fo:r;postconviction relief, so that petition delivered to prison authorites
for maling prior to filing deadline is timely, even if petition is
not received by court clerk until after the deadline.

Under IC R rule 59e speakes of reconsideration as well as rule 60d
However this petitioner does understand the timelimit may have run
out on either of these rules, this petitioner plea's with this court
to please recinsider it's decision in dismissing successive petition
for Post-Conviction.
(The above mentioned rule's are civil in nature)
This petitioner thank's this court for the time in this matter.
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FAX NO,

'.::T COURT OF THE F1FTH JUDICIAi:J>ISTJUCT OF THR:
I'

I

,

,._

,_j

'.DAHO) IN AND FOR THE COUNTY OF
TWL~ FALLS'
"!____

j

).

) Case No. CV-2004-1292

YHY

)

)
)
)

PeLilioner,

AMENDED ORDER GRANTING MOTION
) TO PROCEED IN FORMA PAUPER.IS,
) APPOINTING COUNSEL AND
) PROVISIONALLY NOTIFYING PETITIONER
) OP INTENT TO DlSivHSS PEriTION

vs,

STATE OF IDAHO,
Respondent.

-------------

)

This matter came before the Court. originally upon a Petition for Post-Conviction
Relief, Motion to Proceed in fonna Paupcris a11A

,u:;:;..l-~..:+ ,,,..rJ

Motion for Appointment of

..

Counsel, filed by µ,... ..:~'

...

,.· ~,·

I

l,

.
lIB.lS'rINA GLASCOCK
CLERK of the DISTRICT COURT and
EX-OFFICIO AUDITOR and RECORDER
P.O. Box 126 --Twin Falls, Idaho 83303
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Alisha Ann Murphy 5.Q.4-"3B
Pocatello Women's Correctional Center
P.O. Box 6049
Pocatello, Idaho 83206-6049
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Tim J. Williams
PO Box 282
Twin Falls, ID. 83303-0282
TEL: (208) 736-0699
FAX: (208) 736-0508

September 26, 2006

Alisha Ann Murphy
IDOC #50443 . - . .. .
PWCC
POBox6049
Pocatello, ID ·83205-·Dear Alisha:
As you may remember, I handled your sentencing in the criminal case. Thereafter, you
filed your own post-conviction relief as a civil matter. I have been assigned to handle
that matter and I have 30 days from September 22 in order to respond.
Some motions were not filed timely after the Judgment of Conviction was entered.
Could you please provide me with any information and also a shQrter.mitten .~t5'.t"'"""'.,_,_ --trying to clarify c!114.~horten.the: i""""'" ~.;1...:._1-.
•
·
------~

,~--~··---"-

>

Tim J. Williams
Williams Law Office
PO Box 282
Twin Falls, ID 83303-0282

Alisha Ann Murphy
IDOC #50443
PVVCC
1451 Fore Road
Pocatello, ID 83204-4300
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STATE OFJDAHO - BOAJ.lD OF CORRECTION

riro nPn
.:...µ.i:i.IT" LJ.[1_,r.,_~ft.l lT/JLl:iJ..~ i.

le. nT·n.,t''l!?f;:11""l"' "'""'}'.'?i
_,t•.Yr_

irri;.

.
Name:

8l/~)¥L
.

c_l.Ji.f'L.;."-L~
.
l..1.Vl"..:, ~n,1n,r..r,.'T'Tr-..'7\:jC

f"\_.,,.__..,.,,. .. :,,.,..._....,

v p t ! ~t!U.H~

ACCESS TO CQURTS REQUEST

Cln11{/J1urfV}{µ ID~C#:5JJ!j_</s
·

· 1/

. ·

Institution:_P_f:x_..__,_JC:_/C_;-,,-·- - - - Housi1~g & CellAssignment . ll3 - 3 3 .,4

.

_ _ _ Packet

TY PE OF ACTION: I ne;;d - - - Fnrrll
_ _ _ Rule35

_ _ _ Talk to paralegal

_ _ _ Cr-edit for Time Served

Civil Rights

Haheill~ C\},-p;m;

-_F;.;deral ·
~State

_Federal

Appeals
_ _ Notice of Appeal
Appeal to 9 th Circuit
_ _ Post Conviction
_ _ Probation Revocation
_ _ Rule35
_ _ Appeal from State Magistrate Court to State Dist. Comi

Books to check out-'- Please identify whieh 0(,0Mi:£ you W;i!)'.1[

..

_ _ _ Photocopies
_ _ _ Notary

____ Post Conviction

.

n.: .. ,,.:,.,.:.n. ...

J.J! V.!~.!U.!.!

..

.

,Filingdeadlines/Courtdates:

,..--

~-L..;

{C7{)gl~ :;2. Is, ,.;;({c:{J07

TO GET PRIORITY YOU MUST !ND{Cf:fE TB:E DATE/NATURE OF ANY DEADLINES .ON EVERY
· REOUEST. PROOFOFDEADLil'iE R.EOIJ!RED.
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'P!f:

t_lrne1.'

I do •

. . Do not _ _ have an att-orney m this act10n. · .·

·

·

.

I ackn.owl~dge 'that the IIX)C Paralegal whose assistance Ls eek is not an attorney. The Paralegal cannot give legai
advice ~s to the .intent or effeetcpf any document.· Any such advice should be sought from a licensed attorney.

~,o/h a~ ~<Af!ffe fe~0-1~1,
~ ate

Inn:iaJe Signahrre . · ·
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Date
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(12-b)
RESOURCE CENTER PRIVILEGED MAIL Loe;

Murphy

50443

Date Received

Date Mailed

Addressee

10/06/06

l 0/06/06

Williams Law Office CHTD
Tim J Williams
PO Box282
Twin Falls
ID

10/11/06

10/11/06

Tim J. Williams
Williams Law Office
P.O. Box282
Twin Falls
ID
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C
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r,
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the above £atr\ie, exact,
entry in the rileged m1ril datdbase
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STATE OF IDAHO
OFFICE OF THE STATE APPELLATE PUBLIC DEFENDER

November 9, 2006

· Alisha··AnnMurphr
Inmate #50443
PWCC Unit 05
1451 Fore Road------------·--·---··
Pocatello ID 83204

RE: Docket No. 31154
Dear Ms. Murphy:
Enclosed is some information, prepared by Pamela Marcum, regarding the
importance of forensics in distinguishing between suicides and homicides. It
1:lnnc1:lrc. tru:it_. Mc._J\/!~rr-um m::iv hA.m
1::tlifo=!ci to assist in vour oost..,conviction_ -case·""-·-----------,---·-,,-'
,.

State of Idaho
Office of the State Appellate
Public Defender
3647 Lake Harbor Lane
Boise, ID 83703

,

.

11;?t
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rv
ALISHA ANN MURPHY
INMATE #50443
PWCC UNIT05
1451 FORE ROAD
POCATELLO ID 83204
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Plaintiff,
vs.
STATE OF IDAHO,
Defendants.
______________

)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-2992

ORDER DENYING MOTION FOR RECONSIDERATION

On September 30, 2009 the court filed and caused to be served on the petitioner its
Notice of Intent to Dismiss Successive Petition for Post Conviction Relief. The court granted to
the petitioner 30 days to file a response.
When no response was filed by the petitioner the court on November 3, 2009 filed and
caused to be served its Order Dismissing Petition for Post Conviction Relief with Prejudice.
On December 1, 2009 the petitioner filed her Motion for Reconsideration of Order
Dismissing Petition for Post Conviction Relief. The petitioner's Motion for Reconsideration was
mailed to the court on November 27, 2009. The motion asserts that the petitioner mailed her
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reply to the Notice of Intent to Dismiss Successive Petition for Post Conviction Relief on
October 27, 2009.
A.

Did the petitioner timely respond to the notice of intent to dismiss?

The court reviewed the ROA for the above entitled case and determined that no such
reply or response to the Notice of Intent to Dismiss had ever been filed. The petitioner asserted
that the response was mailed to the court and the prosecutor on October 27, 2009. The court on
December 3, 2009 directed the deputy court clerk to contact the prosecutor to determine if a copy
of the petitioner's reply to the notice of intent to dismiss had been received. The deputy clerk
advised this court that the prosecutor did receive a copy of the reply by the petitioner on October
29, 2009. The deputy clerk was directed by the court to file a copy of the petitioners reply to the
court's notice of intent to dismiss on December 4, 2009. It does therefore appear that the
petitioner attempted to file a timely reply to the notice of intent to dismiss on October 27, 2009.
B.

The Motion for Reconsideration is untimely.

The petitioner seeks to have this court reconsider its order of dismissal pursuant to
LR.C.P. Rule 59(e). However a motion to alter or amend a judgment must be filed "not later that
fourteen (14) days after entry of the judgment". The judgment or order of dismissal with
prejudice was entered on November 3, 2009 and the motion for reconsideration was mailed by
the petitioner on November 27, 2009 which is more than fourteen (14) days after entry of the
judgment dismissing the petition with prejudice. Since the motion was not timely filed the court
has no power to grant the requested relief. Ross v. State, 141 Idaho 670, 671-672, 115 P.3d 761,
762-763 (Ct. App. 2005). The motion for reconsideration pursuant to I.R.C.P. 59(e) must be
denied.

2 - ORDER DENYING MOTION FOR RECONSIDERATION

C.

Is the petitioner entitled to relief pursuant to I.R.C.P. 60(b).

The petitioner in her motion makes reference to relief pursuant to Rule "60( d)". The court
would note that there is no Rule "60(d)" in the Idaho Rules of Civil Procedure but that there is
Rule 60(b ). Pursuant to Rule 60(b) a party may obtain relief from "a final judgment, order or
proceeding" provided there is a showing of good cause and the particular grounds for relief are
established. Ross v. State, 141 Idaho at 672, 115 P.3d at 763. The grounds consist of mistake,
inadvertence, surprise, excusable neglect, newly discovered evidence, fraud, misconduct, or
other reasons justifying relief from the operation of the law. I.R. C.P. 60(b )(1 )-( 6).
It would appear that the petitioner did in fact attempt to timely respond to the court's

notice of intent to dismiss since it is clear that the prosecutor did receive a copy of the
petitioner's response and that the failure to file could be deemed to be grounds for relief under
Rule 60(b)(l) or (6). However, "[I]t is incumbent upon a party seeking relief from a judgment
not only to meet the requirements by I.R.C.P. 60(b), but also to show, plead or present evidence
of facts which, if established would constitute a meritorious defense [or claim] to the action."
Ponderosa Paint Manufacturing, Inc. v. Yack, 125 Idaho 310, 317, 870 P.2d 663, 670 (Ct. App.

1994). It stands to reason that if a defendant who seeks to set aside a default judgment under
Rule 60(b) must show a "meritorious defense", that a plaintiff seeking to set aside and order of
dismissal must likewise show a "meritorious claim" in order to obtain the requested relief. The
court in Ponderosa observed as follows:
"This policy recognizes that it would be an idle exercise and a
waste of judicial resources for a court to set aside a judgment, if in
fact, there is no genuine justiciable controversy (citations omitted) .
. . . It would be pointless to vacate a summary judgment and reopen
the proceeding if the party seeking relief has not shown that it can
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raise genuine factual issues sufficient to defeat the summary
judgment motion."
Ponderosa Paint Manufacturing, Inc. v. Yack, 125 Idaho at 317-318, 870 P.2d at 670-671

Summary disposition under LC. § 19-4906(b) is the procedural equivalent to summary judgment.
Newman v. State, 140 Idaho 491, 95 P.3d 642 (Ct. App. 2004). Therefore it stands to reason that

the court should evaluate the petitioners response to the court's notice of intent to dismiss to
determine if the petitioner has set forth a meritorious claim in her successive petition for post
conviction relief to justify this courts reconsideration or the setting aside of its prior order of
dismissal. Further, in evaluating the merit of the claims made by the petitioner this court must
only focus on those claims raised in her successive petition. The court does not consider claims
raised in the response to the court's notice of intent to dismiss that were not raised in the
successive petition. Cowger v. State, 132 Idaho 681, 686-687, 978 P.2d 241, 246-247 (Ct. App.
1999).
While it may be true that the petitioner's post conviction counsel may have waived
certain claims raised by the petitioner, the petitioner has not alleged any issue of waiver in her
successive petition or that any such waiver was not a voluntary, knowing and intelligent waiver
on the part of the petitioner. Further, the petitioner has not alleged or established in her
successive petition by facts or admissible evidence that any such waived claims would have
entitled her to the relief that she is requesting. It is clear from the successive petition that the
petitioner only claims that some of her claims were not "adequately presented in the first post
conviction action due to the ineffective assistance of prior post conviction counsel". The
petitioner sets forth in her successive petition claims inadequately raised as follows:
1. Roger Harris did not raise in an amended petition that her trial was unconstitutional;
2. Roger Harris did not raise in an amended petition that her jury was prejudiced;
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3. Roger Harris did not raise in an amended petition that trial counsel was ineffective for
not objecting to the testimony of Dr. Worst;
4. Roger Harris did not raise in an amended petition that trial counsel was ineffective for
not objecting to the testimony of Ms. Stalley;
5. Roger Harris did not file a motion to subpoena the cell phone records for her alibi;
6. Tim Williams was ineffective for not filing a motion for funding of a gun shot residue
expert; and
7. Tim Williams was ineffective for not filing a motion to subpoena Norma Jo
Robinson's home phone records.
When presenting a successive petition for post conviction relief, it is the burden of the
petitioner to establish sufficient reason as to why the ground for relief was not asserted in her
original petition; or was inadequately raised in her original petition or that any waiver of an asserted
claim was not knowingly, voluntarily and intelligently waived. LC. § 19-4908. The petitioners
successive petition is not based on a claim of waiver. Therefore the court should not consider the
grounds set forth in a successive petition until the petitioner has established a "sufficient reason" as
to why it was not raised or was inadequately raised in the original petition.
The Idaho Court of Appeals in Baker v. State, 142 Idaho 411,420 128 P.3d 948,957 (Ct.
App. 2005) summarized the standard relative to a successive petition for post conviction relief as
follows:
The Uniform Post-Conviction Procedure Act (UPCP A) is designed
to deal with collateral attacks upon allegedly improper convictions
and sentences, not collateral attacks upon other post-conviction
proceedings. Wolfe v. State, 113 Idaho 337, 339, 743 P.2d 990, 992
(Ct.App.1987).
Ineffective assistance of counsel in postconviction proceedings is not among the permissible grounds for
filing another post-conviction relief application. Id. All grounds
for relief available to an applicant under the UPCP A must be
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raised in an applicant's original, supplemental, or amended
application. LC. § 19-4908. The language of Section 19-4908
prohibits successive applications in those cases where the applicant
"knowingly, voluntarily and intelligently" waived the grounds for
relief sought in the successive application or offers no "sufficient
reason" for omitting those grounds in the original application. See
Palmer v. Dermitt, 102 Idaho 591,593,635 P.2d 955,957 (1981).
However, Section 19-4908 allows an applicant to raise a ground
for relief, which was addressed in a former application, if he or she
can demonstrate sufficient reason why that ground was
inadequately raised or presented in the initial post-conviction
action. See Hernandez v. State, 133 Idaho 794, 798, 992 P.2d 789,
793 (CtApp.1999). An allegation that a claim was not adequately
presented in the first post-conviction action due to the ineffective
assistance of prior post-conviction counsel, if true, provides
sufficient reason for permitting issues that were inadequately
presented to be presented in a subsequent application for postconviction relief. Hernandez, 133 Idaho at 798, 992 P.2d at 793.

The court addressed each of the above mentioned claims in it notice of intent to dismiss
as follows:
1.

The petitioner alleges that her post conviction attorney failed to amend the

original petition to allege that her trial was unconstitutional. A full reading of the original
petition clearly demonstrates that she was challenging the constitutionality of her trial and her
conviction. The original petition filed by the petitioner pro se raised multiple issues including
ineffective assistance of her trial counsel; prosecutorial misconduct; police misconduct and
judicial misconduct all of which were related to whether she received a fair and constitutional
trial. The matters were finally adjudicated in her original petition and the petitioner has failed to
establish with facts or other admissible evidence how her counsel was inadequate in raising her
claim that her trial was unconstitutional. If the petitioner was aware of additional issues or
claims relative to the constitutionality of her trial, she should have raised those claims herself in
her original application and there is no evidence or facts that establish that her post conviction

~
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counsel inadequately failed to raise a claim that would have entitled the petitioner to the relief
requested. The petitioner's claims are only conclusions and not supported by any factual basis.
Further, it would appear that to raise any new claims at this stage of the proceedings are
untimely.

Charboneau v. State, 144 Idaho 900, 174 P.3d 870 (2007). The petitioner has

presented no facts or admissible evidence to raise a triable issue of fact as to her claim that her
trial was unconstitutional or to raise a possible valid claim that her trial was unconstitutional.
2.

The petitioner alleges that her post conviction attorney failed to amend the

original petition to allege that her jury was prejudiced against her. The original petition filed by
the petitioner pro se raised issues relative to her jury, and specifically that certain jurors were
prejudiced. She has not identified any evidence that points to the conclusion or suggestion that
her jury was prejudiced. The issues she raised in her original petition have already been
adjudicated and there is no showing by additional facts or admissible evidence that the
determination would have been different or that counsel inadequately addressed these claims. If
the petitioner was aware of additional issues or claims relative to her jury, she should have raised
those claims herself in her original application and there is no evidence or facts that establish that
her post conviction counsel inadequately failed to raise a claim that would have entitled the
petitioner to the relief requested. Further, it would appear that to raise any new claims at this
stage of the proceedings are untimely.

Charboneau v. State, 144 Idaho 900, 174 P.3d 870

(2007). The petitioner has presented no facts or admissible evidence to raise a triable issue of
fact as to her claim that her jury was prejudiced or to raise a possible valid claim that her jury
was prejudiced.
3.

The petitioner alleges that her post conviction attorney failed to amend the original petition

to allege that her trial counsel failed to object to the testimony of Dr. Worst and Ms. Stalley. It is not
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for counsel to search the record for non-frivolous claims. There is no showing as to why petitioner
herself did not raise these claims in her original petition. The petitioner had in her possession at the
time of the filing of her petition copies of the trial transcript as evidenced by the fact that portions of
the transcript were attached to her original petition. She made similar claims in her original petition
as to other witnesses who testified at her trial. She argues that counsel failed to object on relevancy
or privilege. Her claims of relevancy and privilege are only conclusory statements. The petitioner
has not shown why the testimony of Dr. Worst was not relevant or how his testimony was
prejudicial. It is clear from the transcripts of the trial that the defense sought to challenge the
credibility of the testimony of the petitioners children's at the trial. The testimony of Dr. Worst as to
the mental condition of her son Jimmy was clearly relevant to explain any inconsistency in his prior
statements and his testimony at trial. Further as to the testimony of Ms. Stalley, her testimony
would not have been privileged as she claims pursuant to I.R.E. Rule 518(d)(l )&(5). Further, the
testimony of Ms. Stalley as to some of the statements of the petitioner were clearly relevant.
Murphy v. State, 2009 Unpublished Opinion No. 49, filed April 17, 2009. The issues she raised in

her original petition have already been adjudicated and there is no showing by additional evidence
that the determination would have been different. If the petitioner was aware of additional issues or
claims relative to witness testimony, she should have raised those claims herself in her original
application and there is no evidence or facts that establish that her post conviction counsel
inadequately failed to raise a claim that would have entitled the petitioner to the relief requested.
Further, it would appear that to raise any new claims at this stage of the proceedings are untimely.
Charboneau v. State, 144 Idaho 900, 174 P .3d 870 (2007).

4.

The petitioner alleges that her post conviction attorneys (both Harris and Williams)

failed to subpoena the cell phone records and/or the records of the home phone of Norma Jo
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Robinson to support her claim of alibi. The issue of the phone records was key to the testimony of
Norma Jo Robinson. The court has previously adjudicated that the failure to call Norma Jo
Robinson as a witness was a tactical and strategic decision of her trial counsel and without the
testimony of Robinson the records really are not relevant by themselves and the testimony of Norma
Jo Robinson would be necessary for the proper foundation. This determination was affirmed by the

Court of Appeals in the petitioner's original appeal. Murphy v. State, 143 Idaho 139, 149-150, 139
P.3d 741, 751-752 (Ct. App. 2006). The petitioner has failed to show any facts as to how counsel
were inadequate in raising this issue or that she had a possible valid claim.
5.

The petitioner alleges that her post conviction attorney failed to request funds to hire

a gun shot residue expert. The successive petition is not supported by any facts or admissible
evidence that such a motion would have been granted had such a request been made. The court
would only be required to grant such a request if it was necessary to "protect Murphy's substantial
rights to effective assistance of counsel." Murphy v. State, supra., 143 Idaho at 148, 139 P.3d at
750. The petitioner relies in part on a report from Pamela Marcum, a forensic scientist. The report is
hearsay. Ms. Marcum does not express any opinion to suggest that the gun shot residue rep01i was
not accurate. Ms. Marcum does not point to any evidence in the record that there was improper
collection of the gun shot residue from the body of James Murphy. The trial testimony contains the
testimony of Gene Turley, the County Coroner as to the handling and examination of the body of
James Murphy, as well as the testimony of William McDaniel and Dennis Chambers as to the
handling, collection and analysis of the gun shot residue discovered on James Murphy. Ms. Marcum
does not express any opinion that there was anything improper in the handling, collection and
analysis of the GSR. The statements of Ms. Marcum, although hearsay, are at best speculation and
not supportive of the claims asserted by the petitioner. There is no evidence or facts that establish
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that her post conviction counsel inadequately failed to raise a claim that would have entitled the
petitioner to the relief requested. Overall the petitioner has not shovm by facts or admissible
evidence that her prior post conviction counsel inadequately presented her claims in her original
petition nor did she allege in her successive petition that her post conviction counsel had waived
meritorious claims that could have provided her with the relief requested. Based on the "totality of
the evidence before the jury" and "considering the record as a whole, there was not a reasonable
probability that the outcome of the trial would have been different". Murphy v. State, 2009
Unpublished Opinion No. 49, filed April 17, 2009.

D.

Conclusion and Order.
For the reasons set forth above the petitioners motion to reconsider or to set aside the Order

of Dismissal of her Successive Petition for post Conviction Relief is DENIED.

IT IS SO ORDERED.
DATED this

1G2

day of l)ecJef:2009.
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CERTIFICATE OF MAILING/DELIVERY

J1_

,f),at._,.

,

I, undersigned, hereby certify that on the
day of
2009, a true and
correct copy of the foregoing ORDER DENYING MOTION FOR RECONSIDERATION was
mailed, postage paid, and/or hand-delivered to the following persons:
Alisha Ann Murphy
IDOC No. 50443
Pocatello Women Correctional Center
1451 Fore Road
Pocatello, Idaho 83204

Grant P. Loebs
Twin Falls County Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126
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OFFICE OF THE PUBLIC DEFENDER
T\VIN FALLS COUNTY

John J. Hansen, Chief Pubiic Defender
Casev U. Robinson
Marflvn B. Paul
Teri K. Jones

231 Fourth Avenue North
Post Office Box 126
Twin Falls, Idaho 83303-0126
Telephone: (208) 734-1155
Fax: (208) 734-1161

Charles A. Cohara
Benjamin P. Andersen
Susan K. Anderson
Limited License

eru~~ t~crh'j-.

DATE:3)arLf /O~

CASE NO. CJ)Olf-

\dlf :;1

Your case has been conflicted (re-assigned) to:
ROGER HARRIS
ATTORNEY AT LAW
P.O. BOX 905
TWIN FALLS, ID 83301
PHONE: (208) 733-9500
Mr. HaITis will represent you iE the above stated case. Please contact his office as soon
as possible.

OFFICE OF THE PUBLIC DEFENDER

UBLIC DEFENDER
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) Case No. CV -2004-1292

FHY

Petitioner,

vs.
STATE OF IDAHO,
Respondent.

-------------

)
)
)
)
)
)
)
)
)

AMENDED ORDER GRANTING MOTION
TO PROCEED IN FORMA PAUPEIUS,
APPOlNTING COUNSEL A'ND
PROVISIONALLY NOTIFYING PETITIONER
OF lNTENT TO DlStvHSS PETiTiON

This matter came before the Court or:igina!Iy upon a Petition for Post-Conviction
Relief, Motion to Proceed in Forma Paupcris ::rrvl
Counsel, filed by

& -i+,;..-lM.:+

.,,..rJ Motion for Appointment of

..

P"+ 1"'

I

l
KRISTINA GLASCOCK
CLERK of the DISTRICT COURT and
EX-OFFICIO AUDITOF. and RECORDER
P.O. Box l26
Twin Falla, Idaho 83303
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Alisha Ann Murphy ~
Pocatello Women's Correctional Center
P.O. Box 6049
Pocatello, Idaho 83206-6049
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Tim J. Williams
PO Box 282
Twin Falls, ID. 83303-0282
TEL: (208) 736-0699
FAX: (208) 736-0508

September 26, 2006

Alisha Ann Murphy
-- - -- - . . .. IDOC #50443
-.
PWCC
PO Box 6049
Pocatello, ID 83205 -Dear Alisha:
As you may remember, I handled your sentencing in the criminal case. Thereafter, you
filed your 0\\'11 post-conviction relief as a civil matter. I have been assigned to handle
that matter and I have 30 days from September 22 in order to respond.
Some motions were not filed timely after the Judgment of Conviction was entered.
Could you please provide me with any information and also a short_er written sfafpn-,L,_,_
trying to clarify and s_horten thP ;""'""'" .. ,1..~-1•
· -

Tim J. Williams
Williams Law Office
PO Box 282
Twin Fails, ID 83303-0282

Alisha A.nn Murphy
iDOC #50443
P\NCC
1451 Fore Road
Pocatello, ID 83204-4300
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ACCESS TO COURTS REQUEST

ID~~HO

Name
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Institution:
Housing & CellAssigmnent: __,le...,{""',3""---,,;_,3.c._.,,3"--,4
_ _ _ _ _ __
_ _ _ Taik to paraiegai

TYPE OF ACTION: I need
_ _ _ Rule35

______ CrHiit for Time Served

_ _ _ Post Convk:tfrm

_ _ _ Photocopies

_ _ _ Nota11'

Civil Rights

Appeals
Notice of Appeal
Appeal to 9' 11 Circuit
--·-· . Proharion Revocation
·--··- Post Conviction
Rule35
_ _ Appeal from State Magistrate Court to State Dist. Court

___ federal

Federal

Books to check out- Please identify whkh hooi."s ytHJ W;st,t
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.,,~~-u}~~0~·_____________

~Filingdeadlines/Courtdates: {(T{),dl~ ;2..J_s_,
TO GET PRIORITY YOU lVlUST !NDlCA
THE DAT'E/NATURE OF ANY DEADLINES ON EVERY
REQUEST. PROOF OF DEADLINE REQUIRED.
__________
_,_~Ji,,..ti&!!>1 'W1G'l~~Pd2'@.~ai.il-··=-·- - - - - - - - - - - - - - - - - - - - - -

Briefly describeyourissue: ':[:
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I do ___ Do not ___ have an attorney m this act10n.
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I acknowledge that the IDOC Paralegal whose assistance I seek is not an attorney. The Paraiegai cannot give legal
advice as to the intent or effect of any document. Any such advice should be sought from a licensed attorney.
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RESOURCE CENTER PRIVILEGED MAIL LOG

Murphy

50443

Date Received

Date Mailed

Addressee

10/06/06

10/06/06

Williams Law Office CHTD
Tim J Williams
PO Box 282
Twin Falls
ID

10/11/06

10/11/06

Tim J. Williams
Williams Law Office
P.O. Box 282
Twin Falls
ID

STATE OF IDAHO
OFFICE OF THE STATE APPELLATE PUBLIC DEFENDER

November 9, 2006

Alisha Ann Murphy
Inmate #50443
PWCC Unit 05
1451 Fore Road
Pocatello ID 83204

RE: Docket No. 31154
Dear Ms. Murphy:
Enclosed is some information, prepared by Pamela Marcum, regarding the
importance of forensics in distinguishing between suicides and homicides. It
,::onno~:m:, th,::,t f\A,;:_

f\A~rr-11m m~\/ hA

nl l:::llifiArl

tn ;:::i~~j~t in VOUr OOSt-COnViction CaSe.

State of Idaho
Office of the State Appellate
Public Defender
364 7 Lake Harbor Lane
Boise, ID 83703

ALISHA ANN MURPHY
INMATE #50443
PWCC UNIT 05
1451 FORE ROAD
POCATELLO ID 83204
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PWCC PRIVILEGED LEGAL MAIL LOG

Murphy

50443

Date Received

Date ]'.failed

10/27/09

10/27/09

Office of the Prosecuting Attorney
Twin Falls County
Courthouse
ID
Twin Falls

10/27/09

10/27/09

Honorable Judge John Butler
Judicial Building
PO Box 126
ID
Twin Falls

Addressee

State of Idaho
County of Bannock
On this _ _ day of _ _ _ _ _ _ _, 20_, I certify the above is a true, exact, and
complete copy of the Resource Center's entry into the privileged mail database.

NOTARY PUBLIC for Idaho
Commission Expires: _ _ _ __

l
Alisha Ann. Murphy
#50443
u5-5d
P WC C
1451 fore road
Pocatello Id 83204

'J ,·

IN THE D~STRICT COURT OF THE FIFTH JUDICIAL D~STRICT OF
THE STATE OF IDAHO, IN And for twin falls county
Successive petition for Post-Conviction
Alisha Ann. Murphy ,
APPELLANT
,
Case no. CV 2008-2992
)
NOTICE OF APPF.AL

l

State of Idaho
RESPONDANT

)
)

I

NOTICE IS HEREBY GIVEN THAT
!. The above named appellant Alisha Ann. Murphy appeals against

the above named respondent to the Idaho Supreme Court from ORDER
DISMISSING SUCCESSIVE PETITION FOR POST CONVICTION RELIEF
WITH PREjudice entered in the above 8ntitled action on the second
2nd day of November 2009, Honorable Judge John K. Butler.
2. That the party has a right to appeal to the Idaho Supreme Court
and the judgments or orders described in paragraph 1 above are
appealable orders under and 9ursuant to ~ule [e.g.

(11(a)

(2)),

or (12{a))] I.A.R.
3.A preliminary statement of the issues on appeal which the
appellant then intends to assert in the appeal; provi~ed any such
list of issues on appeal shall not 9revent the appellant from
asserting other issues on appeal.
4. Has an order bsen entered sealing all or any portion of the record?
If so what?

~

I•
n

~?7

5. Is a reporters transcript requested?

If one need be.

6. The appellant request the following documents to be included in
the record in addition to those automatically included under Rule
28, I.a.r.
§underlined case no.CV-2004-1292
§Murphy v. state, 143 IDaho 139, 139 P .2d 741

(2006)

§Request Court to issue Two subpena's for telephone records
one for aggra service in Twin Falls Id. and one for Norma-Jo

_lJ25.

Rcbinson tandline telephone from December 18th ~he~records
will prove a time line for actual innocence.
lh,1v
§Remittur No, 31154
§MEMORAndum decision re: post conviction relief after an
evidentiary hearing case. no cv-2004-1292 any and all
records underling the above cases solved an as we are
here UNSOLVED ..
I certify:
(a) That a copy of this notice of appeal has been served
on clerk of

fifth district court Kristina Glasscock.

as well as Prosecuting Attorney Grant Loebs

8. Attched is a motion to file for permission to proceed on
partial payment of court fees and or paupe status.

?28

I Alisha Ann Murphy am a prisoner at the Pocatello Womens
Correctional Center. I have no resorces to hire an attorney for
a case such as mine, The State of Idaho
Appellate Public Defenders

Office of the State

has ans was appointed in my Post

conviction Appeal [Murphy v. State 143 Idaho 139p2d. 741

(2006)

INcome: $25.00-$50.00
Assets: T.V. $100.00
Typewriter $240.00
Raido $5.00
Monthly---

Expense: Hygene $20.00
Postage $0.59 -$10.59
Clothing$5.00-$75.00
MedicalL$3.00-$20.00

I have no one to borrow from. I have no stocks or bonds or savings.
I am asking to proceed in forma paupers.
Personal referance: Elaina Grammer 115 Brodway N. Buhl Id.
8 3 31 6 J_fJ'if 5 '1? -[i.l';fq

Below I will describe why I am appealing the fifth district
courts dession in dissmissing my successive petition for postconviction.
On July 14th 2008 this appellant filed a
successive petition for post- conviction. The fifth district court
filed an intent to dissmiss the above named acction,on September
the 30th 200ij. Giving this appellant thirty (30) day's to reply.
This appellant did file a reply in twenty eight (28) days, On
October 27th 2009

On November the 5th 2009 this appellant
received in prison legal mail an ORDER DISMISSING SUCCESSIVE PETITION
FOR POST CONVICTION WITH PREJUDICE . • For reassons and or failure
to allow the U.S. Postal service deliver my reply. It states on
page 2 of order dismissing successive petition for post convection
[[ The record reflects that the petitioner has failed to respond
to the court Notice of intent to Dismiss and/ or the State's Motion
for Summary Dismissal and more than thirty (30) days has expired
since the service of the Notice of Intent to Dismiss.
Now it €ome forth

that this appellant did

meet the thirty (30) day rule by mailing the reply required by
law. As a prisoner being unable to hand deliver and or put in
court mail box the~is a MAIL BOX RULE and this appellant did meet
those requirments. As set forth: 110k1586
11

Mailbox rule

II

k

Time for Proceedings

applies to prose inmate's filing of petition

for postconviction relief, so that petition delivered to prison
authorities for mailing prior to filing deadline is timely, even
if petition is not received by court clerk

until after the deadline~)]

This appellant is asking for said dismissed
case be reversed and remanded back to the fifth district court and
or a change of venue take place due to clearly seen prejuice against
said appellant, in the course of ten (10) years of this misscarage
of justice.

I Alish Ann. Murphy certify that I mailed orginal and
two (2) copies to:

Clerk of the Court
Kristina Glasscock
P.O.box 126
Twin Falls Id, 83303-0126

Office of the Prosecuting Attorney
P.O. box 126
Twin Falls Id, 83303-0126

State of Idaho Office of the State Apellate Public Defenders
3647

Lake Harbor Lane

Boise Id, 83703

DATE

I

I

I ALSO RESERVE THE RIGHT TO AMEND THIS APPEAL IF THIS COURT DEAMS
NESSARY. AND I PRAY TO GOD IT DOES.

-,5-

IDOC TRUST

OFFENDER BANK BALANCES

Doc No: 50443
Name: MURPHY, ALISHA A
Account: CHK Status: ACTIVE

01/20/2010 =

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

Transaction Dates: 07/01/2009 01/20/2010
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
135.03
1172.96
1046.23
8.30
--------------------------------TRANSACTIONS-------------------------------Description
Ref Doc
Amount
Balance
Date
Batch
07/07/2009
07/14/2009
07/21/2009
07/23/2009
07/29/2009
07/31/2009
08/03/2009
08/03/2009
08/05/2009
08/05/2009
08/06/2009
08/10/2009
08/10/2009
08/10/2009
08/11/2009
08/12/2009
08/12/2009
08/18/2009
08/18/2009
08/18/2009
08/24/2009
08/25/2009
08/25/2009
09/01/2009
09/02/2009
09/02/2009
09/02/2009
09/03/2009
09/09/2009
09/09/2009
09/11/2009
09/14/2009
09/15/2009
09/22/2009
09/28/2009
09/29/2009
10/07/2009
10/07/2009
10/07/2009

PW0464345-027
PW0465195-043
PW0465848-029
PW0466209-005
PW0466740-027
HQ0467037-009
PW0467121-007
PW0467261-008
PW0467608-027
PW0467608-028
PW0467774-0ll
PW0468205-005
PW0468208-008
PW0468222-0ll
HQ0468378-106
PW0468509-042
HQ0468523-014
PW0468936 024
PW0468981-040
PW0468981-041
PW0469422-013
PW0469570-004
PW0469630-026
PW0470334-023
PW0470426 002
PW0470427-002
HQ0470540-011
HQ0470694-004
PW0471394-028
PW0471394 029
HQ0471828-093
PW0471880-026
PW0472110-023
PW0472829-029
PW0473367-002
PW0473513 020
PW0474534-006
PW0474612-025
HQ0474738 015

099-COMM SPL
099-COMM SPL
099-COMM SPL
072-METER MAIL
60344
099-COMM SPL
011-RCPT MO/CC
071-MED CO PAY
309504
071-MED CO-PAY
58913
099-COMM SPL
099-COMM SPL
071-MED CO-PAY
309521
072-METER MAIL
50686
317-FIX467261
FIX467261
072-METER MAIL
58913
030- 8/2009 CI INC CI INCOME
099-COMM SPL
061-CK INMATE
58914
072 METER MAIL
57921
099 COMM SPL
099-COMM SPL
071-MED CO-PAY
315217
072-METER MAIL
57923
099 COMM SPL
099 COMM SPL
070 PHOTO COPY
57924
072-METER MAIL
57918
011-RCPT MO/CC
012-RCPT CHECK
REFUND
099-COMM SPL
099 COMM SPL
030- 9/2009 CI INC CI INCOME
072-METER MAIL
57919
099 COMM SPL
099-COMM SPL
072-METER MAIL
58008
099 COMM SPL
072-METER MAIL
58021
099 COMM SPL
061 CK INMATE
58009

22.23DB
27.91DB
34.56DB
0.44DB
8.91DB
150.00
3.00DB
0.44DB
29.52DB
14.31DB
2.00DB
0.44DB
0.44
0.44DB
32.64
16.32DB
38.67DB
0.44DB
21.20DB
23.38DB
2.00DB
0.61DB
15.89DB
19.51DB
l.20DB
1. 22DB
200.00
0.01
2.17DB
17.91DB
33.86
0.44DB
34.51DB
47.68DB
l.05DB
18.55DB
0.44DB
21.28DB
21.97DB

112.80
84.89
50.33
49.89
40.98
190.98
187.98
187.54
158.02
143.71
141.71
141.27
141.71
141.27
173.91
157.59
118.92
118.48
97.28
73.90
71.90
71.29
55.40
35.89
34.69
33.47
233.47
233.48
231.31
213.40
247.26
246.82
212.31
164.63
163.58
145.03
144.59
123.31
101.34

= IDOC TRUST

OFFENDER BANK BALANCES

01/20/2010 =

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

Doc No: 50443
Name: MURPHY, ALISHA A
Account: CHK Status: ACTIVE
Transaction Dates: 07/01/2009 01/20/2010

Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
135.03
1172.96
1046.23
8.30
--------------------------------TRANSACTIONS-------------------------------Amount
Balance
Batch
Description
Ref Doc
Date
10/08/2009
10/14/2009
10/19/2009
10/20/2009
10/20/2009
10/20/2009
10/20/2009
10/21/2009
11/02/2009
11/02/2009
11/02/2009
11/04/2009
11/04/2009
11/06/2009
11/09/2009
11/10/2009
11/10/2009
11/17/2009
11/17/2009
11/17/2009
11/24/2009
11/24/2009
11/25/2009
11/30/2009
11/30/2009
12/01/2009
12/01/2009
12/01/2009
12/02/2009
12/04/2009
12/07/2009
12/07/2009
12/08/2009
12/08/2009
12/15/2009
12/15/2009
12/15/2009
12/22/2009
12/22/2009

HQ0474902-101
PW0475326-028
HQ0475850-002
HQ0476006-010
PW0476016-027
PW0476016-028
PW0476050-002
PW0476072-004
PW0477299-001
PW0477301-001
PW0477304-014
PW0477752-023
PW0477752-024
HQ0478253-087
PW0478426-014
PW0478646-017
PW0478646-018
PW0479242-020
PW0479242-021
PW0479265-042
PW0479949-020
PW0479984-005
HQ0480088-012
PW0480363-001
PW0480367-001
PW0480534-027
PW0480628-007
PW0480629-002
PW0480661-006
HQ0481084-003
HQ0481339-084
PW0481365-005
PW0481611-021
PW0481611 022
PW0482427-009
PW0482471-029
PW0482471 030
PW0483305-012
PW0483375-022

030-10/2009 CI
099-COMM SPL
030-10/2009 CI
011-RCPT MO/CC
099 COMM SPL
099 COMM SPL
100 CR INM CMM
072-METER MAIL
070-PHOTO COPY
072-METER MAIL
071-MED CO-PAY
099-COMM SPL
099-COMM SPL
030-11/2009 CI
072 METER MAIL
099-COMM SPL
099-COMM SPL
099-COMM SPL
099-COMM SPL
072-METER MAIL
099-COMM SPL
070-PHOTO COPY
011-RCPT MO/CC
070-PHOTO COPY
072-METER MAIL
099-COMM SPL
072-METER MAIL
071 MED CO-PAY
072-METER MAIL
011-RCPT MO/CC
030 12/2009 CI
071-MED CO-PAY
099-COMM SPL
099 COMM SPL
072-METER MAIL
099-COMM SPL
099-COMM SPL
072-METER MAIL
099-COMM SPL

INC CI INCOME
INC CI INCOME

58067
50383
50383
315907
INC CI INCOME
63130

50384
53888
63204
63204
58010
316246
63215
INC CI INCOME
314269
50385
50387

27.04
39.44DB
12.16
297.00
1.91DB
37.31DB
1. 43
1.76DB
8.20DB
3.14DB
3.00DB
37.26DB
242.80DB
28.26
0.88DB
32.77DB
6.80DB
7.64DB
22.35DB
0.44DB
17.54DB
0.50DB
150.00
0.40DB
1.22DB
40.02DB
0.44DB
3.00DB
2.92DB
20.00
52.00
2.00DB
25.09DB
17.31DB
3.52DB
24.17DB
58.30DB
0.61DB
18.40DB

12 8. 38
88.94
101.10
398.10
396.19
358.88
360.31
358.55
350.35
347.21
344.21
306.95
64.15
92.41
91.53
58.76
51.96
44.32
21.97
21.53
3.99
3.49
153.49
153.09
151.87
111.85
111.41
108.41
105.49
125.49
177.49
175.49
150.40
133.09
129.57
105.40
47.10
46.49
28.09

':') '1

'~,

'--J

IDOC TRUST

OFFENDER BANK BALANCES

01/20/2010

Doc No: 50443
Name: MURPHY, ALISHA A
Account: CHK Status: ACTIVE

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

Transaction Dates: 07/0l/2009-01/20/2010
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
135.03
1172.96
1046.23
8.30
================================TRANSACTIONS================================
Date
Batch
Description
Ref Doc
Amount
Balance
12/29/2009
12/29/2009
01/05/2010
01/08/2010
01/08/2010
01/12/2010
01/19/2010
01/19/2010
01/19/2010

PW0484037-027
PW0484114-004
PW0484750-029
PW0485374-011
HQ0485379-082
PW0485803-026
PW0486335 030
PW0486335-031
PW0486364-022

099-COMM SPL
100-CR INM CMM
099 COMM SPL
072-METER MAIL
58059
030- 1/2010 CI INC CI INCOME
099-COMM SPL
099-COMM SPL
099-COMM SPL
072-METER MAIL
63914

3.74
7.98
6.65
6.21
43.36
37.16
29.52
8.74
8.30

24.35DB
4.24
1.33DB
0.44DB
37.15
6.20DB
7.64DB
20.78DB
0.44DB

STATE OF IDAHO
Idaho Department of Correction
I hereby ce1tify that the foregoing is a full, true, and
correct copy of nn instrument as the same now remains
on fi!,,) and of record in my onicc.
. . +,1
WITNESS my hand hereto affii:ed this_,...
,2_,,_C...____
day of ~C,..V>,W,1,£ \!

A.D., 20...l.Q

_)
.

--

\ \
By
~ (: ~ 4 f', >t' 9._, __., ________ "..... ----------

:•

(

[);

Alisha Ann. Murphy
#50443

u5 5d

P WC C

1451 fore road
Pocatello Id 83204
IN AND DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR TWIN FALLS COUNTY.

ORDER DENYING MOTION FOR RECONSIDERATION
ALISHA ANN. Murph¥)
Plaintiff,

)
)

)

Case No. CV-2008-2992
NOTICE OF APPEAL

)
)

STATE OF IDAHO
defendant.

)
)

On September 30, 2009 the court filed and caused to be served on
the petitioner its Notice of intent to desmiss successive petition
for post conviction relief. The Court granted to the petitioner 30
days to file a response.
This petitioner did file a response to the courts intent to dismiss
successive petition for post conviction relief on October 27th 2009.
Meating the 30 day rule.
This petitioner received an order dismissing my petition for postconvection relief on GROUNDS failure to reply with in the 30 time
this court alloted me. The date I received the dismissal on November
2nd 2009. This petitioner preciptately wrote and mailed an appeal
later to be found not in legal formate by Idaho appeal rules.

Therfore this petitioner Filed a MOTION FOR RECONCIDERATION OF
ORDER DISMISSING SUCCESSIVE PERITION FOR POST CONVICTON RELIEF.
Mailed on Novemember 27th 2009.

Due to my lack of knowledge of Idaho Rule 60(b) needed me to file
with my motion for reconsideration showing of evidence.[To which
I did plan to file with amendment of petition for successive petiton
for post conviction relief] As I have stated over and over I am
not a skilled trained knowledgeable attorney at law not even a jail
house lawer.
I NEEDED HELP. I NEED HELP STILL. However Idaho laws
and or Fifth district rulings prevented me in recieving counsel
on this matter of law as it clearly shows I needed counsel avable
at all times.

Now do I believe this will help me in prvailing in and or on appeal
for denial of motion for reconsideration. I can only pray. However
this@out has never granted any legal matter on a prayer.

Ignorance to the law is the worst crime in the world.

Conclusion
Again I can only pray my appeal for reconsideraton, and request for
appointment of counsel on successive petition for post conviction
relief be remanded back to fifth district court for amendment of
the successive petition for post conviction relief by counsel provided
for this petitioner seeking help with no means to ebtain as a person
with finacial means can easly obtain.
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SIGNATUTE.
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z
~rw:-ro10
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20/D FEB 23 M1 9: SO
BY...__ ·---Petitioner
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

Petitioner,
vs.

Respondent.

)
)
)
)
)
)
)
)
)

CaseNo.

U0~-2C,o/L

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

entitled matter and moves this Honorable Court to grant Petitioner's Motion for Appointment of
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for
Appointment of Counsel.
1.

Petitioner is currently incarcerated within the Idaho Department of Corrections

BC D.--/\ ll~ (t_r- vv'f/0/.
,
HtoJ-~c (lv l!Von1er\~ 6;1red1011lvf. C€t1+-e,r-·-( f vV CC)

under the direct care, custody and control of
Warden of the
2.

The issues to be presented in this case may become to complex for the Petitioner

to properly pursue.
3.

I

Yt '7

Petitioner lacks the knowledge and skill needed to represent him/herself

Ye':7
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1
Revised: 6/20/02

4.

Other:

DATED this

j, anll
11- day of

lkn/¼k hi
ti'or<dWJ

p;w42.v1-P,

hu/1tc\c"-., . UV'

e.,L ·

,20.JQ.
~\,;Ni-

~\\I\

Petitioner

'\\\~tQM

\

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STATE OF IDAHO
County of

)
) ss
)

f:o4'r'Oc\"-

~¼

~NI

(flv../~ ~ , after first being duly sworn upon his/her oath, deposes

and says as follows:
1.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the

_f~,_'vf~_[_\-~----------~

under the care, custody and control of

_f;_r_,v,..,_{_\_l_~
__
{_-{J_r_vv'i_v_o_c{__

Warden;

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

property;

Ye.,7

5.

'
I am unable to provide any other form of security; l-((_;

6.

I am untrained in the law;~ C-J

7.

If I am forced to proceed without counsel being appointed 1. will be unfairly

7

handicapped in competing with trained and competent counsel of the State;

~--·

----

Further your affiant sayeth naught.

Ye7

---

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: 6/20/02

r;

3

WHEREFORE, Petitioner respectfully prays that this Honorable Court issue
it's Order granting Petitioner's Motion for Appointment of Counsel to represent his/her interest,
or in the alternative grant any such relief to which it may appear the Petitioner is entitled to.
DATED This

(l

day of

~e1 f\.JJJi

, 20-1.Q_.

attt\,

Petitioner

Gv iVJ,-v(lli~

SUBSCRIBED AND SWORN AND AFFIRMED to before me this

f1

day

, 20Jl)_.

N~tary Public for Idaho
Commission expires: ~ \Jbl.

"1t -.'2-0~~

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: 6/20/02
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the

\1" day of

¾t~~(\;,.A.(+

, 20-tD
-' I

mailed a copy of tlris MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
the U.S. mail system to:

~lV\

~oD~~le
~,(

v~~\7

County Prosecuting Attorney

Co

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: 6/20/02

I)

r')_

(¾ ·J

I Alisha Ann Murphy am a prisoner at the Pocatello Womens
Correctional Center. I have no resorces to hire an attorney for
a case such as mine, The State of Idaho
Appellate Public Defenders

Office of the State

has ans was appointed in my Post

conviction Appeal [Murphy v. State 143 Idaho 139p2d. 741

(2006)

INcome: $25.00-$50.00
Assets: T.V. $100.00
Typewriter $240.00
Raido $5.00
Monthly---

Expense: Hygene $20.00
Postage $0.59 -$10.59
Clothing$5.00-$75.00
MedicalL$3.00-$20.00

I have no one to borrow from. I have no stocks or bonds or savings.
I am asking to proceed in forma paupers.
Personal referance: Elaina Grammer 115 Bradway N. Buhl Id.
8 3 31 6 J_Cif f5 '1} -[iz.':f,'[

OFFENDER BANK BALANCES

IDOC TRUST

Doc No: 50443
Name: MURPHY, ALISHA A
Account: CHK Status: ACTIVE
Transaction Dates:

01/20/2010

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

07/0l/2009-01/20/2010

Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
135.03
1172.96
1046.23
8.30
=====~--------------------------TRANSACTIONS----------------------------- -Date
Batch
Description
Ref Doc
Amount
Balance
07/07/2009
07/14/2009
07/21/2009
07/23/2009
07/29/2009
07/31/2009
08/03/2009
08/03/2009
08/05/2009
08/05/2009
08/06/2009
08/10/2009
08/10/2009
08/10/2009
08/11/2009
08/12/2009
08/12/2009
08/18/2009
08/18/2009
08/18/2009
08/24/2009
08/25/2009
08/25/2009
09/01/2009
09/02/2009
09/02/2009
09/02/2009
09/03/2009
09/09/2009
09/09/2009
09/11/2009
09/14/2009
09/15/2009
09/22/2009
09/28/2009
09/29/2009
10/07/2009
10/07/2009
10/07/2009

PW0464345-027
PW0465195-043
PW0465848-029
PW0466209-005
PW0466740 027
HQ0467037-009
PW0467121 007
PW0467261-008
PW0467608-027
PW0467608-028
PW0467774-011
PW0468205 005
PW0468208-008
PW0468222 011
HQ0468378-106
PW0468509-042
HQ0468523-014
PW0468936-024
PW0468981-040
PW0468981 041
PW0469422-013
PW0469570 004
PW0469630-026
PW0470334-023
PW0470426 002
PW0470427 002
HQ0470540-011
HQ0470694 004
PW0471394-028
PW0471394-029
HQ0471828 093
PW0471880-026
PW0472110 023
PW0472829 029
PW0473367-002
PW0473513-020
PW0474534-006
PW0474612-025
HQ0474738-015

099-COMM SPL
099-COMM SPL
099 COMM SPL
60344
072-METER MAIL
099-COMM SPL
011 RCPT MO/CC
309504
071-MED CO-PAY
071-MED CO PAY
58913
099-COMM SPL
099-COMM SPL
071 MED CO-PAY
309521
072-METER MAIL
50686
FIX467261
317-FIX467261
072-METER MAIL
58913
030- 8/2009 CI INC CI INCOME
099-COMM SPL
061 CK INMATE
58914
57921
072-METER MAIL
099 COMM SPL
099-COMM SPL
071-MED CO PAY
315217
072-METER MAIL
57923
099 COMM SPL
099-COMM SPL
57924
070-PHOTO COPY
57918
072 METER MAIL
011 RCPT MO/CC
012-RCPT CHECK
REFUND
099 COMM SPL
099-COMM SPL
030- 9/2009 CI INC CI INCOME
072-METER MAIL
57919
099-COMM SPL
099 COMM SPL
072-METER MAIL
58008
099 COMM SPL
072-METER MAIL
58021
099 COMM SPL
061-CK INMATE
58009

22.23DB
27.91DB
34.56DB
0.44DB
8.91DB
150.00
3.00DB
0.44DB
29.52DB
14.31DB
2.00DB
0.44DB
0.44
0.44DB
32.64
16.32DB
38.67DB
0.44DB
21.20DB
23.38DB
2.00DB
0.61DB
15.89DB
19.51DB
l.20DB
l.22DB
200.00
0.01
2.17DB
17.91DB
33.86
0.44DB
34.51DB
47.68DB
l.05DB
18.55DB
0.44DB
21.28DB
21.97DB

112.80
84.89
50.33
49.89
40.98
190.98
187.98
187.54
158.02
143.71
141.71
141. 27
141.71
141.27
173.91
157.59
118.92
118.48
97.28
73.90
71.90
71.29
55.40
35.89
34.69
33 .47
233.47
233.48
231.31
213.40
247.26
246.82
212.31
164.63
163.58
145.03
144. 59
123.31
101.34

OFFENDER BANK BALANCES

IDOC TRUST

Doc No: 50443
Name: MURPHY, ALISR~ A
Account: CHK Status: ACTIVE
Transaction Dates:

01/20/2010

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

07/0l/2009-01/20/2010

Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
135.03
1172.96
1046.23
8.30
------=---=---------------------TRANSACTIONS----------------------------=-==
Date
Batch
Description
Ref Doc
Amount
Balance
10/08/2009
10/14/2009
10/19/2009
10/20/2009
10/20/2009
10/20/2009
10/20/2009
10/21/2009
11/02/2009
11/02/2009
11/02/2009
11/04/2009
11/04/2009
11/06/2009
11/09/2009
11/10/2009
11/10/2009
11/17/2009
11/17/2009
11/17/2009
11/24/2009
11/24/2009
11/25/2009
11/30/2009
11/30/2009
12/01/2009
12/01/2009
12/01/2009
12/02/2009
12/04/2009
12/07/2009
12/07/2009
12/08/2009
12/08/2009
12/15/2009
12/15/2009
12/15/2009
12/22/2009
12/22/2009

HQ0474902 101
PW0475326-028
HQ0475850-002
HQ0476006 010
PW0476016-027
PW0476016-028
PW0476050-002
PW0476072-004
PW0477299-001
PW0477301 001
PW0477304-014
PW0477752-023
PW0477752 024
HQ0478253-087
PW0478426-014
PW0478646 017
PW0478646 018
PW0479242-020
PW0479242 021
PW0479265-042
PW0479949-020
PW0479984-005
HQ0480088 012
PW0480363-001
PW0480367-001
PW0480534 027
PW0480628-007
PW0480629-002
PW0480661 006
HQ0481084-003
HQ0481339-084
PW0481365-005
PW0481611-021
PW0481611 022
PW0482427-009
PW0482471-029
PW0482471 030
PW0483305-012
PW0483375 022

030-10/2009 CI
099 COMM SPL
030-10/2009 CI
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
100-CR INM CMM
072-METER MAIL
070-PHOTO COPY
072 METER MAIL
071-MED CO PAY
099-COMM SPL
099 COMM SPL
030-11/2009 CI
072-METER MAIL
099-COMM SPL
099-COMM SPL
099 COMM SPL
099-COMM SPL
072-METER MAIL
099-COMM SPL
070 PHOTO COPY
011-RCPT MO/CC
070 PHOTO COPY
072 METER MAIL
099-COMM SPL
072 METER MAIL
071-MED CO-PAY
072-METER MAIL
011 RCPT MO/CC
030-12/2009 CI
071 MED CO PAY
099-COMM SPL
099-COMM SPL
072 METER MAIL
099 COMM SPL
099 COMM SPL
072 METER MAIL
099-COMM SPL

INC CI INCOME
INC CI INCOME

58067
50383
50383
315907
INC CI INCOME
63130

50384
53888
63204
63204
58010
316246
63215
INC CI INCOME
314269
50385
50387

27.04
39.44DB
12.16
297.00
l.91DB
37.31DB
1. 43
l.76DB
8.20DB
3.14DB
3.00DB
37.26DB
242.80DB
28.26
0.88DB
32.77DB
6.80DB
7.64DB
22.35DB
0.44DB
17.54DB
0.S0DB
150.00
0.40DB
l.22DB
40.02DB
0.44DB
3.00DB
2.92DB
20.00
52.00
2.00DB
25.09DB
17.31DB
3.52DB
24.17DB
58.30DB
0.61DB
18.40DB

128. 38
88.94
101.10
398.10
396.19
358.88
360.3l
358.55
350. 35
34 7. 2 l
344.2l
306.95
64 .15
92 .4l
91.53
58.76
51.96
44.32
21.97
21.53
3.99
3 .49
153 .49
153.09
151.87
111.85
111.41
108 .4l
105 .49
12 5. 4 9
177.49
175.49
150 .40
133.09
12 9. 5 7
105 .40
47 .10
46. 4 9
28. 09

OFFENDER BANK BALANCES

IDOC TRUST

01/20/2010

Doc No: 50443
Name: MURPHY, ALISHA A
Account: CHK Status: ACTIVE

PWCC/UNIT5 PRES FACIL
TIER-A CELL-5

Transaction Dates: 07/0l/2009-01/20/2010
Beginning
Balance
135.03

Total
Total
Current
Charges
Payments
Balance
1172.96
1046.23
8.30
----===------TRANSACTIONS-----------------------------===
Description
Ref Doc
Amount
Balance

Date

Batch

12/29/2009
12/29/2009
01/05/2010
01/08/2010
01/08/2010
01/12/2010
01/19/2010
01/19/2010
01/19/2010

PW0484037-027
PW0484114-004
PW0484750-029
PW0485374 011
HQ0485379-082
PW0485803-026
PW0486335-030
PW0486335 031
PW0486364-022

099-COMM SPL
100-CR INM CMM
099-COMM SPL
072-METER MAIL
58059
030 1/2010 CI INC CI INCOME
099-COMM SPL
099-COMM SPL
099-COMM SPL
072-METER MAIL
63914

STATE OF IDAHO
ld:1ho Dcp::;rtment of Correction
I hereby ce11ify th::it th~ foregoing is .1 full, true, ::end
com::ct copy of rrn instrument as the same nm:v remains
on fi!,_'. and of record in rny office.
WfTNESS my hzind hereto afi'l,:ed this
+~

2C

day of-.;..:,,.,...:....::.~..;...;..~-----1 .D .. 2o_J_Q
_j

24.35DB
4.24
l.33DB
0.44DB
37.15
6.20DB
7.64DB
20.78DB
0.44DB

3.74
7.98
6.65
6 .21
43. 36
37.16
29.52
8.74
8 .30
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DTTI3UCT OF TH:~::,/,-~

'

'

J.

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

ALISHA ANN MURPHY,

)

CASE NO. CV 08-2992

)

Petitioner/ Appellant,

)

)
)

vs.

STATE OF IDAHO,
Respondent.

)
)
)
)
)

NOTICE AND ORDER
APPOINTING STATE
APPELLATE PUBLIC
DEFENDER IN DIRECT
APPEAL

TO: The Office of the Idaho State Appellate Public Defender:
The above named Petitioner/ Appellant has filed a notice of appeal on January 22,
2010, and has moved the Court for appointment of an appellate public defender in direct
appeal of the Honorable John Butler, Fifth Judicial District Judge, Twin Falls County.
This Court being satisfied that said petitioner-appellant is a needy person entitled
to the services of the State Appellate Public Defender per § 19-863A, Idaho Code.
IT IS HEREBY ORDERED, that you are appointed to represent the petitionerappellant in all matters as indicated herein, or until relieved by further order of the court.
IT IS HEREBY ORDERED, pursuant to l.A.R. Rule 1, the parties, the Clerk of
the court and the Court Reporter, shall follow the established Idaho Appellate Rules in the
preparation of this appeal record.
IT IS FURTHER ORDERED that the State Appellate Public Defender's Office is
provided the following information by the Court:
NOTICE AND ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER
IN DIRECT APPEAL - I

1)

The petitioner is in the custody of the Idaho State Board of Corrections.

2)

Petitioner is currently being processed through Boise.

3)

A copy of the Notice of Appeal or Application.

4)

A copy of the Register of Actions in this matter.

IT IS SO ORDERED,
DATED this 10th day of March, 2010.

NOTICE AND ORDER APPOINTING ST ATE APPELLATE PUBLIC DEFENDER
IN DIRECT APPEAL - 2

CERTIFICATE OF SERVICE

ffh

day of March, 2010, served a true
I HEREBY CERTIFY that I have this
and correct copy of the Notice and Order Appointing State Appellate in Direct Appeal
by placing a copy in the United States mail, addressed to:

Molly Huskey
State Appellate Public Defender
3647 Lake Harbor Lane
Boise, ID 83703
Idaho Supreme Court
Attn: Appeals
451 W. State St.
Boise, ID 83720
Office of the Attorney General
Statehouse Room 210
P.O. Box 83720
Boise, ID 83720
Grant Loebs
Twin Falls Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303-0126
Alisha Ann Murphey
IDOC #50443
1451 Fore Rd
Pocatello, ID 83204

NOTICE AND ORDER APPOINTING ST ATE APPELLATE PUBLIC DEFENDER
IN DIRECT APPEAL - 3

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
ALISHA ANN MURPHY,

)
)

Petitioner/ Appellant,

)

SUPREME COURT NO. 37254-2010
DISTRICT COURT NO. CV 08-2992

)

vs.

)

STATE OF IDAHO,

)
)
)

Respondent.

CLERK'S CERTIFICATE

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents requested by
Appellate Rule 28.
I do further certify that there are no exhibits, offered or admitted in the aboveentitled cause.
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court this 5th day of
April, 2010.

KRISTINA GLASCOCK
of the District Court
Cl

I

CLERK'S CERTIFICATE

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ALISHA ANN MURPHY,
Petitioner/ Appellant,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)

SUPREME COURT NO. 37254-2010
DISTRICT COURT NO. CV 08-2992

)

CERTIFICATE OF SERVICE

)

)
)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:

MOLLY HUSKEY
State Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703

LAWRENCE WASDEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 5th
day of April, 2010.

KRISTINA GLASCOCK
Clerk of the District Court

¾~~
Certificate of Service

1

